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Appendix 1 Timeline of Events of Significance to the Work of   

the Commission 

 

1940 John Charles McQuaid was appointed Archbishop of Dublin. 

 

1950 The Mother and Child Scheme was introduced by the Minister 

for Health to provide mothers with free maternity treatment and 

their children with free medical care up to the age of 16. 

 

1951 The Mother and Child Scheme was dropped by the 

government following opposition from the Catholic Church and 

the medical profession.  Dr Noel Browne resigned as Minister 

for Health.  

 

1962 ï 1965 Second Vatican Council was held in Rome. 

 

1968 Humane Vitae Encyclical was promulgated by Pope Paul VI 

reaffirming the traditional teaching of the Catholic Church on 

abortion, contraception and other issues pertaining to human 

life. 

 

1972 Archbishop McQuaid retired as Archbishop of Dublin.  He was 

succeeded by Dr Dermot Ryan. 

      

1973 Ireland joined the EEC. 

 

The Civil Service (Employment of Married Women) Act 

1973 ended the requirement that women retire from the 

Civil Service on marriage. 

 

McGee ï v ï Attorney General  

The Supreme Court decided that a law prohibiting the 

importation, sale or advertising of contraceptives violated 

constitutional protections for marital privacy. 

 

1977  Department of Health issued a Memorandum on Non-

accidental injury to children. 
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1978 Cardinal Karol Wojtyla was elected Pope John Paul II,  

 following the death of Pope John Paul I. 

 

1979      The Health (Family Planning) Act 1979 provided that 

contraceptives may be dispensed by a pharmacist on 

presentation of a valid prescription for óbone fide family 

planning or adequate medical reasonsô. 

 

 Pope John Paul II visited Ireland 

 

1980 Guidelines on the Identification and Management of 

Non-Accidental Injury to Children were published by the 

Department of Health.  

 

1983    The óPro-Lifeô amendment to the Constitution was 

passed.   This provided that the right to life of the 

unborn with due regard to the equal right to life of the 

mother be enshrined in the Constitution. 

  Revised óGuidelines on Non-Accidental Injury to 

Childrenô were published by the Department of Health.  

1984 Dr Kevin McNamara, the bishop of Kerry, was 

appointed Archbishop of Dublin, following the 

appointment of Archbishop Ryan to the Roman Curia in 

1983. 

 

Fifteen-year old Ann Lovett died after giving birth in a 

grotto outside the town of Granard, Co Longford.   Her 

infant son also died. 

 

The óKerry Babiesô Tribunal was established to 

investigate how Joanne Hayes and her family 

confessed to the killing of a new born baby found 

stabbed to death on a beach at Cahirciveen, Co Kerry.   

The Tribunal concluded that Joanne Hayes was not the 



 651 

mother of the baby and had no responsibility for the 

killing.  It found that she was the mother of another new 

born baby whose body was found on the Hayes family 

farm. 

 

1985 The Health (Family Planning) (Amendment) Act 1985 

liberalised the law on contraception by allowing 

condoms to be sold to people over 18 without a 

prescription. 

 

Eileen Flynn was dismissed from her job as a 

secondary school teacher in a state-funded convent 

school when she gave birth to a baby as an unmarried 

mother, the father of the baby being a separated 

married man.  

 

1986 The first divorce referendum was defeated.  

1987 Guidelines on Procedures for the Identification, 

Investigation and Management of Child Abuse were 

published by the Department of Health 

Archbishop McNamara died. 

 

1988    Dr Desmond Connell was appointed Archbishop of 

Dublin.   

 

1992    Bishop Eamonn Casey resigned as Bishop of Galway 

after revelations that he fathered a child 18 years 

previously. 

 

In the X case, a pregnant, 14-year-old rape victim who 

was prevented from leaving Ireland to obtain an 

abortion in England appealed to the Supreme Court.  

The Court held that the Pro-Life Amendment gave a 

right to abortion in certain limited circumstances 

including when the motherôs life is in danger. 
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A three-part referendum on abortion rights was held: 

 

The proposal to amend Article 40 of the Constitution so 

that it would be unlawful to terminate the life of an 

unborn unless such termination was necessary to save 

the life, as distinct from the health, of the mother was 

rejected.   

 

The proposal that the right to life of the unborn 

enshrined in Article 40 of the Constitution shall not limit 

the freedom to travel abroad for services was passed.  

 

The proposal that the right to life of the unborn 

enshrined in Article 40 of the Constitution shall not limit 

the freedom to obtain or make available, in the State, 

subject to such conditions as may be laid down by law, 

information relating to services lawfully available in 

another state was passed. 

 

1993  Homosexuality was decriminalised.  The Criminal Law 

(Sexual Offences) Act 1993 repealed legislation 

prohibiting all homosexual acts between males and 

introduced 17 as the age of consent for homosexual 

activities. 

 

1994    The Fianna Fail/Labour Coalition Government collapsed as a 

result of controversy over the failure to extradite Fr Brendan 

Smyth to Northern Ireland on charges of child sexual abuse. 

 

1995                                The second divorce referendum was passed.  

 

The Regulation of Information (Services Outside the 

State for Termination of Pregnancies) Act 1995 was 

passed. 

 

1996 The Framework Document was published.  
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1998    The Protections for Persons Reporting Child Abuse Act 1998 

was passed, providing immunity from civil liability to persons 

who report child abuse ñreasonably and in good faithò to the 

Health Board or the Gardaí. 

1999 óChildren Firstô National Guidelines for the protection 

and welfare of children were introduced by the 

Department of Health and Children. 

2000 The Commission to Inquire into Child Abuse in 

residential institutions was established. 

2001 Archbishop Connell was created Cardinal. 

 

Archdiocesan seminary at Holy Cross College, 

Clonliffe, Dublin was closed. 

2002 The fifth abortion referendum was defeated.  It 

proposed to remove the threat of suicide as a grounds 

for legal abortion in Ireland and to introduce tough new 

penalties for those performing or assisting abortions.  

The BBC broadcast the Panorama programme óSuing 

the Popeô about the activities of Fr Sean Fortune in the 

diocese of Ferns. 

 

 Bishop Brendan Comiskey resigned as Bishop of 

Ferns. 

 

 RTE Prime Time special óCardinal Secretsô investigated  

 cases of child sexual abuse by clerics in Ireland. 

 

The Government announced an inquiry into the 

handling of child sexual abuse in the diocese of Ferns. 

 

2004 Cardinal Connell retired as Archbishop of Dublin.  

Archbishop Martin was appointed as Archbishop. 
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2005 Pope John Paul II died.  Cardinal Joseph Ratzinger 

was elected Pope Benedict XVI. 

     

Our Children, Our Church was published 

 Report of the Ferns Inquiry was published.  

2006 This Commission was established.   

The Supreme Court ruled that the section 1.1 of the 

Criminal Law (Amendment) Act 1935 was 

unconstitutional as it created an absolute offence which 

did not allow a male accused of unlawful carnal 

knowledge of an underage girl any defence, once the 

fact of sexual intercourse an act not in itself unlawful, 

was proved. 

The Criminal Law (Sexual Offences) Act 2006 was 

passed, providing for a defence of honest mistake as to 

age. 

 

2007 A referendum on child protection was proposed.  No 

date has yet been agreed for the referendum. 

 

The Government published the Bill to provide for Civil 

Partnerships for same-sex couples. 

 

2009  Commission of Investigation into Child Abuse (Ryan 

Commission) published its report into the abuse of 

children in residential institutions and industrial schools. 
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Appendix 2   Law on sexual offences 

  

Introduction 

A2.1 This chapter examines the legal framework within which allegations of 

child sexual abuse have been investigated, prosecuted and adjudicated upon 

in the criminal justice system in the period from 1975 to 2004 which is under 

review by the Commission. It sets out the applicable law on sexual abuse of 

children and the law on sexual offences in general where that impacts on the 

issues under review by the Commission.  

 

Sexual assault 

A2.2 The term ósexual assaultô is often used to describe the entire range of 

offences involving sexual aggression by one person on another. However, in 

law, sexual assault has a specific meaning.  During the period under review 

by the Commission the name of this offence has changed. Until 1990 it was 

known as óindecent assaultô.  There were different penalties for a sexual 

assault on a male and on a female.  Section 2 of the Criminal Law (Rape) 

(Amendment) Act 1990 (the 1990 Act) changed the name of the offence to 

sexual assault but it did not define the offence itself and, in fact, the offence 

has never been defined by statute. Therefore, the elements of the offence 

must be outlined from the relevant common law principles developed by the 

courts over the years.  Essentially the offence consists of touching another 

person in a sexual way without that personôs consent. 

 

A2.3 The elements required to prove that a sexual assault occurred are as 

follows: 

(a) An assault must be proved to have been perpetrated by a person; 

(b) The assault and the circumstances accompanying the assault 

must be shown to be indecent by the contemporary standards of 

right-minded people; 

(c) The person who perpetrated the assault must be shown to have 

intended to commit an assault as referred to in (b) above.  

 

Age of consent 

A2.4 In general, where there is consent to sexual activity, there is no 

assault because the act is not committed against the personôs wishes.  

However, under Irish law, a boy or a girl under the age of 15 is incapable at 
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law of consenting to sexual activity.  Section 14 of the Criminal Law 

Amendment Act 1935 provides: 

ñIt shall not be a defence to a charge of indecent assault upon a 

person under the age of fifteen years to prove that such person 

consented to the act alleged to constitute such indecent assaultò. 

 

A2.5 This means that a person who perpetrates a sexual act upon a child 

under the age of 15 years would be unable to avail of a defence that the child 

was consenting to the activity involved.  

 

A2.6 The law in relation to this issue was recently considered by the 

Supreme Court in July 2005 in the case of C.C. and P.G. v. Ireland.126  

Following that decision, it is a defence for a person charged with a sexual 

assault offence to show that the activity was consensual and that he or she 

had made a genuine mistake as to the personôs age when the conduct 

alleged to be a sexual assault occurred.  There is no requirement for the 

mistake as to age made by the person to be objectively reasonable although 

the circumstances surrounding the alleged activity can be taken into account 

by the judge or jury in deciding if the mistake asserted by the person was 

genuine or not.  

 

Sentencing for sexual assault 

A2.7 Various laws prescribed the penalties for sexual assault in the time 

period under review by the Commission reflecting the changing attitudes of 

society to this type of offence.  Differing penalties existed for an indecent 

assault perpetrated on a male and a female until the Criminal Law (Rape) 

(Amendment) Act 1990 was enacted.  Prior to that, Section 62 of the 

Offences Against the Person Act 1861 provided a penalty of ten years penal 

servitude for an indecent assault on a male, whereas a maximum sentence of 

two years imprisonment could be imposed for an indecent assault on a 

female.  That had remained the position until 1935 when Section 6 of the 

Criminal Law Amendment Act 1935 increased the penalty for indecent assault 

on a female to five years where the offence was a second or subsequent 

offence perpetrated by the offender in question. Following that, Section 10 of 

                                                 
126

  (2006) IESC 33. 
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the Criminal Law (Rape) Act 1981 raised the penalty for sexual assault on a 

female to ten years imprisonment.  

 

A2.8 Section 2 of the Criminal Law (Rape) (Amendment) Act 1990 unified 

the law in this area and imposed a maximum five year penalty for all sexual 

assaults.  The situation with regard to sexual assaults on children has now 

been further amended by Section 37 of the Sex Offenders Act 2001 which 

provides for more stringent penalties for the sexual assault of a minor.  

Section 37 of the Sex Offenders Act 2001 provides for a penalty of 14 years 

imprisonment for sexual assaults perpetrated on children under 17 years of 

age. For all other sexual assaults the maximum penalty that could be 

imposed was increased to ten years imprisonment.  These apply only to 

offences committed after the Act came into force. 

 

A2.9 In the case of S.M. v. Ireland,127 Laffoy J. found that the distinction 

between the sentencing structure for indecent assault offences on males and 

females as laid down by Section 62 of the Offences Against the Person Act 

1861 which applies to offences committed against males prior to 1990, was 

unconstitutional on the basis that it offended against the principle of equality 

before the law enshrined in Article 40.1 of the Constitution.  Section 62 

provided a penalty of up to ten years for an indecent assault on a male but 

only two years for a similar assault on a female.  That decision means, in 

effect, that no statutory penalty now exists for the sexual assault of a male 

perpetrated before 1990 and common law principles apply to the sentencing 

in these cases.  The practice being adopted by the courts following this 

decision appears to be to apply the two year maximum sentence for indecent 

assault on a female, to all such cases.    

 

Aggravated sexual assault 

A2.10 The offence of aggravated sexual assault was created under Section 

3 of the Criminal Law (Rape) (Amendment) Act 1990. It is a gender neutral 

offence and is differentiated from general sexual assault by the level or threat 

of violence involved in the assault or the grave nature of the injury, humiliation 

or degradation caused to the person assaulted.  It carries a maximum penalty 

of life imprisonment.  Section 3(1) defines the offence as follows: 

                                                 
127

  Unreported, High Court 12 July 2007 (Laffoy J.). 



 658 

ñIn this Act óaggravated sexual assaultô means a sexual assault that 

involves serious violence or the threat of serious violence or is such as 

to cause injury, humiliation or degradation of a grave nature to the 

person assaultedò. 

 

Rape offences 

A2.11 There are two forms of rape known to Irish law since the enactment of 

the Criminal Law (Rape) (Amendment) Act 1990.  There is rape as defined 

and created by the common law and now defined in Section 2 of the Criminal 

Law (Rape) Act 1981.  In addition, there is also an offence of rape under 

Section 4 of the Criminal Law (Rape) (Amendment) Act 1990.  Both offences 

carry a maximum sentence of life imprisonment and could be used in relation 

to the prosecution of child sexual abuse allegations in some instances.  

 

Common law rape 

A2.12 Rape as defined by the common law has been ascribed a definition by 

Section 2 of the Criminal Law (Rape) Act 1981 in the following terms:  

ñ(1) A man commits rape ifð 

(a) he has unlawful sexual intercourse with a woman who 

at the time of the intercourse does not consent to it, and 

(b) at that time he knows that she does not consent to the 

intercourse or he is reckless as to whether she does or 

does not consent to it,  

and references to rape in this Act and any other 

enactment shall be construed accordingly. 

(2) It is hereby declared that if at a trial for a rape offence the jury 

has to consider whether a man believed that a woman was 

consenting to sexual intercourse, the presence or absence of 

reasonable grounds for such a belief is a matter to which the jury 

is to have regard, in conjunction with any other relevant matters, in 

considering whether he so believed.ò 

 

A2.13 As shown by the definition, common law rape can only be committed 

by a man on a woman. For such an offence to be proved the following 

elements must be shown to exist:  

 Sexual intercourse must have occurred, which means vaginal 

intercourse with the person must be proved.  Intercourse is complete 
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once there is any penile penetration of the vagina. There is no need to 

prove ejaculation by the man concerned; 

 An absence of consent from the female involved must be proved. The 

concept of óconsentô for this offence is not defined by statute although 

consent obtained by the use of force or fraud or by an abuse of 

authority does not constitute consent in law.  In addition, Section 9 of 

the Criminal Law (Rape) (Amendment) Act 1990 provides that a failure 

or omission to offer resistance to the doing of an act that is an offence 

if done without consent does not constitute consent to the act itself; 

 The man must intend to have intercourse with the woman and at the 

time of the intercourse he either knows that she is not consenting or is 

reckless as to whether she is or is not consenting. 

 

Rape under Section 4 of the Criminal Law (Rape) (Amendment) Act 1990 

A2.14 Rape under Section 4 of the Criminal Law (Rape) (Amendment) Act 

1990 was introduced in the wake of calls for reform on the law on rape 

offences in the 1980s.  The offence encompasses two different acts and 

carries a maximum sentence of life imprisonment.  The following sexual 

assaults may constitute óSection 4 rapeô: 

 penetration (however slight) of the anus or mouth by the penis; 

 penetration (however slight) of the vagina by any object held or 

manipulated by another person. 

 

A2.15 One of the acts which constitute rape under Section 4 of the 1990 Act 

can be perpetrated by a female.  What is colloquially known as ómale rapeô 

can be prosecuted under Section 4 of the Criminal Law (Rape) (Amendment) 

Act 1990 as a rape offence.  

 

Offences perpetrated by males on other males 

Buggery 

A2.16 Until the enactment of the Criminal Law (Sexual Offences) Act 1993 

(the 1993 Act) all sexual acts between males were deemed to be criminal in 

nature. This applied irrespective of the age of the people involved and 

whether they consented to the acts involved.   The 1993 Act decriminalised 

consenting sexual activity between males over the age of 17.   Section 3 

provided that it is an offence to commit or attempt to commit an act of 
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buggery with any person under the age of 17 years, unless the defendant was 

married to or believed with reasonable cause that he or she was married to 

the person with whom buggery is committed.  

 

A2.17 There was no statutory definition of the buggery offence in the 1993 

Act and OôMalleyôs text on Sexual Offences128 quoted from another textbook 

as to the definition of the offence itself (where buggery is called sodomy): 

ñEveryone commits the [offence] called sodomy who  

(a)carnally knows any animal; or  

(b) being a male, carnally knows any man or any woman (per 

anum).ò 

 

A2.18 The penalties for the offence of buggery are dependent on the age of 

the victim.  Buggery of a person under the age of 15 could give rise to a 

maximum of life imprisonment while buggery of a person between 15 and 17 

years of age could give rise to a maximum penalty of five years imprisonment 

for a first offence and ten years imprisonment for a second or subsequent 

offence. The attempted buggery of a person in either age band gives rise to 

graduated penalties depending on whether it is a first or subsequent offence.  

Consent provided no defence to a charge of buggery contrary to Section 3 of 

the 1993 Act.  

 

A2.19 It should be noted that Section 3 of the Criminal Law (Sexual 

Offences) Act 1993 has now been repealed and replaced by Section 2 and 

Section 3 of the Criminal Law (Sexual Offences) Act 2006. However, the 

discussion above is relevant as one of the acts which it is prohibited to 

perform with a person under the age of 17 years under the 2006 Act is that of 

buggery.  

 

Gross Indecency 

A2.20 Until 1993, Section 11 of the Criminal Law Amendment Act 1885 

prohibited acts which were described as ñoutrages on decencyò.  Section 11 

of the 1885 Act provided: 

                                                 
128

  OôMalley, T, Sexual Offences: Law, Policy and Punishment (Dublin: Roundhall/Sweet & Maxwell, 1996). 
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ñAny male person who, in public or in private, commits, or is a 

party to the commission of, or procures or attempts to procure the 

commission by any male person of, any act of gross indecency 

with another male person, shall be guilty of a misdemeanour...ò. 

 

A2.21 The offence created under the 1885 Act covered actions between 

males irrespective of age.  Both men had to be consenting to the activity in 

question and both parties had to be acting in concert.   This offence was 

repealed under the 1993 Act and replaced with the offence of gross 

indecency. Section 4 of the Criminal Law (Sexual Offences) Act 1993 

provided: 

 

ñA male person who commits or attempts to commit an act of 

gross indecency with another male person under the age of 17 

years shall be guilty of an offence and shall be liable on conviction 

on indictment to imprisonment for a term not exceeding 2 yearsò. 

 

A2.22 This offence was also age specific in that it applied to acts committed 

on or with a male under the age of 17.  There was no statutory definition of 

gross indecency and general definitions have been adopted by the courts to 

deal with the matter.  As with the definition of sexual assault, circumstances 

of gross indecency might be said to arise where there is a marked departure 

from the conduct expected by decent members of society but more specific 

examples of such conduct would depend on the situation concerned and 

whether it was done in public or in private.  This offence has also been 

repealed and replaced by the offences created under Section 2 and Section 3 

of the Criminal Law (Sexual Offences) Act 2006. 

 

Unlawful carnal knowledge and replacement offences 

Unlawful carnal knowledge 

A2.23 Prior to May 2006 sexual intercourse with girls under the age of 17 

years was criminalised by Sections 1 and 2 of the Criminal Law Amendment 

Act 1935.  That legislation provided for an offence of having sexual 

intercourse with a girl under the age of 15 years with a penalty of up to life 

imprisonment and for a separate offence of having sexual intercourse with a 

girl between the age of 15 and 17, for which the penalty was set at five years 
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for a first offence and ten years imprisonment for a second offence.  Until the 

decision in C.C. v Ireland129, it was considered that neither consent on the 

part of the girl involved nor mistake on the part of the male as to her age 

would afford a defence to the offence.  However, the Supreme Court held in 

the C.C. case that a criminal offence which creates absolute liability for an act 

which in itself was not criminal did not accord with the personal rights of the 

citizen guaranteed under the Constitution and that the lack of the availability 

of a defence for the male of mistake as to the girlôs age in the circumstances 

of the particular case meant that the provisions of Section 1 of the 1935 Act 

were unconstitutional.  

 

Criminal Law (Sexual Offences) Act 2006  

A2.24 Arising from that, the Criminal Law (Sexual Offences) Act 2006 was 

enacted.  This created offences of defilement of a person under the ages of 

15 and 17 years respectively.  This criminalises ñsexual actsò as defined 

under the legislation carried out with a child.  Such sexual acts include sexual 

intercourse between people not married to each other, buggery, aggravated 

sexual assault and rape as defined by Section 4 of the Criminal Law (Rape) 

(Amendment) Act 1990.  The section also provides for the defence of mistake 

as to age on the part of the male involved although it also stipulates that the 

absence or presence of reasonable grounds for such a belief is something 

that the tribunal of fact can have regard to in making a decision as to whether 

the belief in question was genuine.  

 

A2.25 Section 2 of the 2006 Act provides: 

ñ(1) Any person who engages in a sexual act with a child who is 

under the age of 15 years shall be guilty of an offence and shall be 

liable on conviction on indictment to imprisonment for life or a 

lesser term of imprisonment. 

 

(2)... 

 

(3) It shall be a defence to proceedings for an offence under this 

section for the defendant to prove that he or she honestly believed 

that, at the time of the alleged commission of the offence, the child 

                                                 
129

 [2006] 4 IR 1. 
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against whom the offence is alleged to have been committed had 

attained the age of 15 years. 

 

(4) Where, in proceedings for an offence under this section, it falls 

to the court to consider whether the defendant honestly believed 

that, at the time of the alleged commission of the offence, the child 

against whom the offence is alleged to have been committed had 

attained the age of 15 years, the court shall have regard to the 

presence or absence of reasonable grounds for the defendantôs so 

believing and all other relevant circumstances. 

 

(5) It shall not be a defence to proceedings for an offence under 

this section for the defendant to prove that the child against whom 

the offence is alleged to have been committed consented to the 

sexual act of which the offence consisted.ò 

 

A2.26 Section 3 of the 2006 Act is in similar terms and relates to offences 

against people between 15 and 17 years old.  It has a graduated system of 

penalties depending on whether the offence in question was the principal 

offence or an attempt of same and/or whether the perpetrator is convicted of 

a first offence or where the offence is a second or subsequent conviction of 

the person concerned. 

 

Solicitation offences 

A2.27 Until 1993 the only statutory law on soliciting was contained in the 

Vagrancy Act 1898, which contained an offence of ñsoliciting for immoral 

purposesò.  This was replaced by the Criminal Law (Sexual Offences) Act 

1993 with a summary offence of soliciting or importuning another person for 

the purposes of committing a buggery, gross indecency or unlawful carnal 

knowledge. This offence acts to prevent the sexual exploitation of young 

people who are vulnerable.  

 

A2.28 In its original form Section 6 of the 1993 Act provided as follows:  

 ñA person who solicits or importunes another person for the 

purposes of the commission of an act which would constitute an 

offence under section 3, 4 or 5 of this Act or section 1 or 2 of the 

Criminal Law Amendment Act, 1935 , shall be guilty of an offence 
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and shall be liable on summary conviction to a fine not exceeding 

£1,000 or to imprisonment for a term not exceeding 12 months or 

to both.ò 

 

A2.29 This definition of the offence was changed in Section 250 of the 

Children Act 2001130 but that has been subsequently substituted by Section 2 

of the Criminal Law (Sexual Offences) (Amendment) Act 2007.  Offences 

under this section now give rise to a maximum penalty on conviction on 

indictment of five years imprisonment.  In its amended form, Section 6 of the 

1993 Act provides that the soliciting must relate to the defilement of a young 

person under the ages of 15 or 17 respectively as defined under the Criminal 

Law (Sexual Offences) Act 2006 or a sexual assault offence. Section 6 of the 

1993 Act now provides:  

ñ6.ð(1) A person who solicits or importunes a child (whether or 

not for the purposes of prostitution) for the purposes of the 

commission of an act that would constitute an offenceð 

(a) under section 2 or 3 of the Criminal Law (Sexual Offences) Act 

2006, or 

(b) referred to in section 2 of the Act of 1990, 

shall be guilty of an offence. 

(2)...ò 

 

A2.30 This means that the soliciting or importuning of any child (meaning a 

person under the age of 17) for sexual intercourse, buggery, aggravated 

sexual assault, rape under Section 4 of the 1990 Act or for a sexual assault 

offence is covered by the section. 

 

 

                                                 
130

  Section 250 of the Children Act 2001 provided as follows: 

ñThe Criminal Law (Sexual Offences) Act, 1993, is hereby amended by the substitution for 

section 6 of the following: 

ó6. A person who solicits or importunes another person (whether or not for the 

purposes of prostitution) for the purposes of the commission of an act which would 

constitute an offence under section 3, 4 or 5 of this Act or section 1 or 2 of the 

Criminal Law Amendment Act, 1935, shall be guilty of an offence and shall be liable 

on summary conviction to a fine not exceeding £1,500 or to imprisonment for a term 

not exceeding 12 months or to both.ô.ò 
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The Sex Offenders Act 2001 ï notification requirements for sex 

offenders 

A2.31 The Sex Offenders Act 2001 provides that those convicted of certain 

sexual crimes are required to notify certain information to the authorities - 

their name(s), address(es), their date of birth and travel arrangements outside 

of the State.  These notification requirements also apply to people convicted 

of offences in other jurisdictions which contain similar legislation.  Overall, the 

legislation seeks to ensure that some level of monitoring exists over the 

whereabouts and movements of sex offenders.  The requirements of this Act 

are generally described in terms of being placed on a ósex offendersô registerô.  

There is no such register. 

 

A2.32 Section 10(1) of the 2001 Act also requires that the notification 

requirement for a sex offender in the State as follows: 

ñA person who is subject to the requirements of this Part shall, before 

the end of the period of 7 days beginning with the relevant date, or, if 

that date is prior to the commencement of this Part, that 

commencement, notify to the Garda Síochánað 

 

(a) his or her name and, where he or she also uses one or 

more other names, each of those names, and  

(b) his or her home address.ò 

 

A2.33 Section 10(6) of the 2001 Act also outlines that the notification should 

include information about the personôs date of birth, name and home address.  

These notification requirements also apply to a person who moves from the 

address that has been previously notified to the authorities.  Requirements to 

notify the relevant Garda Station about travel arrangements are also imposed 

where the person intends to leave the State for more than seven days.  

 

A2.34 The ñrelevant dateò for complying with the notification requirement is 

defined by Section 6 of the 2001 Act and it refers to the date of conviction.   

The notification obligation is imposed on a sex offender from that date.   The 

date of conviction may not itself be the date upon which the convicted sex 

offender would have to notify Gardaí of the relevant information.  Section 

10(7) of the 2001 Act stipulates that certain periods of time are to be 
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disregarded when calculating the seven day period for notification purposes.  

Section 10(7) provides: 

 

ñFor the purpose of determining any period for the purposes of 

subsection (1), (2), (3) or (4), there shall be disregarded any time 

when the person concerned isð 

(a) remanded in custody, 

(b) serving a sentence in prison, or 

(c) temporarily released under section 2 or 3 of the Criminal 

Justice Act, 1960.ò 

 

A2.35 This means the sex offenderôs notification requirement would begin 

after release from prison where he/she is convicted and sentenced to a term 

of imprisonment on the same day.  In those circumstances, where the sex 

offender receives a custodial sentence the notification requirement is imposed 

on him/her after his release from prison.  After that, Section 12 of the 2001 

Act imposes criminal liability for a failure to notify the relevant information to 

the Garda authorities within seven days of the sex offenderôs release. 

 

A2.36 The length of time that a person is subject to the notification 

requirements under the 2001 Act is set out in the Act.  Where the person is 

sentenced to imprisonment for a term exceeding two years the notification 

period is indefinite.  Where the term of imprisonment is between six months 

and two years the notification period is ten years.  If the term of imprisonment 

imposed is less than six months then the notification requirement is imposed 

for seven years.  Allowance is also made for a suspended sentence and a 

non-custodial sentence by imposing a notification period in both 

circumstances of five years. 

 

A2.37 In addition, the 2001 Act introduced post-release supervision orders. 

This means that the sentencing judge can impose orders which require the 

offender to be under the supervision of the probation service after release 

from prison and can also specify other conditions to be complied with by the 

person. The failure to comply with such supervision orders is a criminal 

offence under the 2001 Act.  In addition, certain Garda officers can apply for 

ñsex offender ordersò under the 2001 Act to prohibit a person to whom the 

2001 Act applies from doing certain things.  Such orders can be made where 
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the person was convicted of a sexual offence for the purposes of the 2001 Act 

and there are reasonable grounds for believing that an order under the 

section is necessary to protect the public from serious harm from him or her. 

 

Child pornography and trafficking 

Child Pornography 

A2.38 The principal legislation in the area of visual representations of child 

abuse is the Child Trafficking and Pornography Act 1998 (the 1998 Act).  Both 

the production, distribution and the possession of images and materials which 

constitute child pornography are prohibited under the 1998 Act. There is a 

wide definition of the materials that constitute prohibited materials under the 

1998 Act.  Section 2(1) of the 1998 Act defines ñchild pornographyò as 

including any visual, audio or computer generated representations, including 

documents, that  

 

ñ(i) shows or, in the case of a document, relates to a person 

who is or is depicted as being a child and who is engaged in or 

is depicted as being engaged in explicit sexual activity  

(ii)...or relates to a person who is or is depicted as being a child 

and who is or is depicted as witnessing any such activity by 

any person or person...or é 

(iii) whose dominant characteristic is the depiction, for a 

sexual purpose, of the genital or anal region of a child 

(c) any visual or audio representation that advocates, 

encourages or counsels any sexual activity with children which 

is an offence under any enactment, or  

any visual representation or description of, or information 

relating to, a child that indicates or implies that the child is 

available to be used for the purpose of sexual exploitation 

within the meaning of section 3.ò 

  

 

A2.39 The definition also includes photographs or negatives of same and 

storage devices.  

 

A2.40 As outlined above, the production, distribution, printing, publishing, 

importation, exportation, sale, showing, encouragement, facilitation and 
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possession of child pornography are prohibited by the 1998 Act.  Simple 

possession of child pornography can give rise to a maximum sentence of five 

years imprisonment whereas any of the activities prohibited by Section 5 of 

the 1998 Act, which include the production, distribution, importation and 

exportation of such images can give rise to a maximum sentence of 14 years 

imprisonment.  The wide-ranging nature of the definition of child pornography 

is designed to ensure that such images and materials are captured by the 

remit of the 1998 Act and the prohibitions contained therein. 

 

Child Trafficking 

A2.41 The trafficking and taking of children for sexual exploitation was 

criminalised in the 1998 Act itself.  However, that prohibition has been 

amended in more recent times by the Criminal Law (Sexual Offences) 

(Amendment) Act 2007 and is now subject to further revision by the Criminal 

Law (Human Trafficking) Act 2008.  Under Section 3 of the 1998 Act as 

originally enacted a person who organised or facilitated the entry or transit or 

exit through the State of a child for the purposes of sexual exploitation or the 

provision of accommodation for a child for such a purpose was guilty of an 

offence.  The section also criminalised the taking, detention, or use of children 

for such purposes.  Section 3 of the Criminal Law (Human Trafficking) Act 

2008 has substituted Section 3 of the 1998 Act and provides that a person 

involved in child trafficking for the purposes of sexual exploitation can be 

sentenced to life imprisonment. The concept of ñsexual exploitationò is defined 

by the 1998 Act (as substituted by the 2008 Act) and involves the following: 

ñósexual exploitationô means, in relation to a childð 

(a) inviting, inducing or coercing the child to engage in prostitution or 

the production of child pornography, 

(b) the prostitution of the child or the use of the child for the production 

of child pornography, 

(c) the commission of an offence specified in the Schedule to the Sex 

Offenders Act 2001 against the child; causing another person to 

commit such an offence against the child; or inviting, inducing or 

coercing the child to commit such an offence against another 

person, 

(d) inviting, inducing or coercing the child to engage or participate in 

any sexual, indecent or obscene act, or 
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(e) inviting, inducing or coercing the child to observe any sexual, 

indecent or obscene act, for the purpose of corrupting or depraving 

the child...ò 

 

A2.42 Section 3(2A) and Section 3(2B) of the Child Trafficking and 

Pornography Act 1998 (as inserted by the Criminal Law (Sexual Offences) 

(Amendment) Act 2007) provide for offences where a person intentionally 

meets or travels to meet a child for the purposes of doing anything that would 

constitute ósexual exploitationô, for which the definition outlined above applies.  

Section 3(2A) criminalises someone who meets or travels to meet a child 

within the State for sexual exploitation purposes whereas Section 3(2B) of the 

1998 Act introduces a partial extraterritorial offence where a citizen (or person 

ordinarily resident in the State) meets or travels to meet a child outside of the 

State for such purposes. For both offences it is necessary to show that the 

person met or communicated with the child on two or more previous 

occasions and is doing so for the proscribed purpose.   A person convicted of 

this offence is liable on conviction to a maximum sentence of up to 14 years 

imprisonment.  

 

Sexual Offences (Jurisdiction) Act 1996 

A2.43 The enactment of the Sexual Offences (Jurisdiction) Act 1996 (the 

1996 Act) ensures that sexual offences committed by citizens of the State or 

by those ordinarily resident in the State against a child (meaning somebody 

under 17 years old) can be prosecuted in this jurisdiction if the activity in 

question would also constitute an offence under the law of the country in 

which the activity occurred.  This allows the State to prosecute people for 

offences which might be known in colloquial terms as ósex tourismô whereby 

people travel abroad to perpetrate offences against children and then journey 

back to the State.  

 

A2.44 In addition, Section 3 of the 1996 Act creates the offence of knowingly 

transporting a person for the purposes of enabling the other person to commit 

an offence against a child in another jurisdiction while Section 4 of the 1996 

Act prohibits the publication of information intended to or likely to promote, 

advocate or incite the commission of an offence by a person under Section 2 

of the 1996 Act.  Thus, this legislation acts to ensure that advertising of such 

ósex tourismô is also prohibited in wide terms to ensure that it cannot be 
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accessed by those wishing to perpetrate offences against children abroad. It 

should also be noted that Section 7 of the Criminal Law (Human Trafficking) 

Act 2008 provides for extra-territorial jurisdiction in relation to the prosecution 

of people for child trafficking offences concerned with the sexual exploitation 

of children, although those offences created by Section 3(2A) and Section 

3(2B) of the Child Trafficking and Pornography Act 1998 are excluded from 

this extraterritorial jurisdiction. 

 

Reckless endangerment 

A2.45 In response to a recommendation in the Ferns Report, the offence of 

reckless endangerment was introduced by Section 176 of the Criminal Justice 

Act 2006. It applies to the activities or omissions of those in authority which 

causes or permits a child to be left in a situation of substantial risk of serious 

harm or sexual abuse and criminalises such actions or omissions. In addition, 

the section also stipulates that it is an offence to fail to take reasonable steps 

in that regard to ensure that children, as defined under the Criminal Justice 

Act 2006, under their care or authority are free from sexual abuse or serious 

harm.  

 

A2.46 This offence is extensive in its terms in criminalising the behaviour of 

authority figures that cause, permit or otherwise fail to act in the face of a 

situation where they know that there is a ñsubstantial riskò to a child of such 

harm or sexual abuse ensuing from a failure to act. The penalty for such an 

offence is a maximum term of ten years imprisonment. 

 

A2.47 Section 176 of the Criminal Justice Act 2006 provides: 

ñ(1) In this sectionð 

ñabuserò means an individual believed by a person who has 

authority or control over that individual to have seriously harmed or 

sexually abused a child or more than one child; 

ñchildò means a person under 18 years of age, except where the 

context otherwise requires; 

ñserious harmò means injury which creates a substantial risk of 

death or which causes permanent disfigurement or loss or 

impairment of the mobility of the body as a whole or of the function 

of any particular member or organ; 
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ñsexual abuseò means an offence under paragraphs 1 to 13 and 

16(a) and (b) of the Schedule to the Sex Offenders Act 2001. 

 

(2) A person, having authority or control over a child or abuser, 

who intentionally or recklessly endangers a child byð 

(a)   causing or permitting any child to be placed or left in a 

situation which creates a substantial risk to the child of being a 

victim of serious harm or sexual abuse, or 

(b)      failing to take reasonable steps to protect a child from such 

a risk while knowing that the child is in such a situation, is guilty of 

an offenceé 

(4) A person guilty of an offence under this section is liable on 

conviction on indictment, to a fine or to imprisonment for a term not 

exceeding 10 years or both.ò 
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Appendix 3    Glossary of Terms 

 

Ad Limina visit: Each bishop of a diocese is obliged to visit, at stated times, the 

"thresholds of the Apostles", Saints Peter and Paul, and to present themselves 

before the Pope to give an account of the state of their dioceses. The last Ad Limina 

visit made by the Archbishop of Dublin was in 2006.   

 

Administrative leave:  A procedure whereby a priest accused of sexual abuse steps 

aside, without any admission of guilt, from his responsibilities, including any parish 

commitment, while an investigation takes place. 

 

Advisory panel: A panel set up by bishops and heads of religious orders to advise 

them in dealing with allegations of clerical child sexual abuse.  The functions of the 

panel were set out in the Framework Document (see Chapter 7).  The advisory panel 

is sometimes called the advisory group but the functions are the same. 

 

Archbishopôs House: The headquarters of the Archdiocese of Dublin. 

 

Archdiocese: In this report means the Archdiocese of Dublin.   

 

Canon law: The body of law by which the Catholic Church is governed. 

 

Chancellery: The office of the Archdiocese which assists in the discharge of the 

functions of the chancellor.   

 

Chancellor: In canon law, the person who is to ensure that the acts of the curia are 

drawn up and dispatched and that they are kept safe in the archives of the curia.  In 

the Archdiocese of Dublin as in many other dioceses, his principal duty is to attend to 

canon law matters on behalf of the Archdiocese. 

 

Child: A person who has not yet reached his or her 18th birthday. 

 

Child abuse guidelines: Guidelines issued at various dates by the Department of 

Health ï see Chapter 6.   

 

Children First: The current guidelines in relation to child sexual abuse issued in 1999 

by the Department of Health and Children. 
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Child Protection Service: The office in the Archdiocese of Dublin which now deals 

with all complaints of child sexual abuse (see Chapter 3). 

 

Child sexual abuse: child sexual abuse occurs when a child is used by another 

person for his or her gratification or sexual arousal or that of others. 

 

Church: The Catholic Church  

 

Church Penal Process: This is the canon law judicial process to investigate an 

allegation of an offence and to determine whether or not to impose or declare a 

penalty for that offence.  There is also a non judicial process. 

 

Clergy: Bishops, priests and deacons. 

 

Conference of Bishops/Episcopal Conference: The gathering of all bishops in a 

defined area.  The Irish Bishopsô Conference is the single conference of bishops for 

the island of Ireland.   

 

Conference of Religious of Ireland (CORI): An umbrella body for more than 130 

religious congregations across the whole of Ireland.  (This organization was 

previously known as the Conference of Major Religious Superiors.)  The purpose of 

the Conference is to serve the leaders of these congregations and through them the 

members. It provides a forum where religious can work together on the mission they 

hold in common. 

 

Congregation for the Doctrine of the Faith (CDF): is one of the offices which assists 

the Pope in governing the universal Church.  It was originally founded in 1542 as the 

Congregation of the Sacred Inquisition. Its main function now is to promote and 

safeguard the doctrine on faith and morals throughout the Catholic world: everything 

which in any way touches such matters falls within its remit. It deals with cases of 

child sexual abuse against clerics.   

 

Curia: The Roman curia consists of the departments and ministries that assist the 

Pope in the goverment of the universal Church.  A diocesan curia is composed of 

those people who assist a bishop to govern his diocese. 
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Delegate: In canon law, the person appointed by a bishop or head of a religious order 

to conduct the preliminary investigation into an allegation of clerical child sexual 

abuse; in the Framework Document, the delegate is the person appointed to oversee 

and implement the procedures for handling allegations of clerical child sexual abuse.     

 

Discovery: The legal term to describe the provision of documents by one party to 

another in legal proceedings. 

 

Faoiseamh: an organisation which provides telephone counselling and a counselling 

and psychotherapy referral service for people who have been sexually, physically or 

emotionally abused by priests or religious.   It is funded by the Conference of 

Religious of Ireland (CORI) and by a number of Catholic dioceses including the 

Archdiocese of Dublin.   

 

Fr Brendan Smyth: He was a Norbertine priest who received widespread media 

coverage in 1994 when he pleaded guilty to 74 cases of child abuse in Ireland. He 

was sentenced to 12 years imprisonment and he died in prison.  The perceived 

failure to extradite him to Northern Ireland to face similar charges created political 

controversy and led to the fall of the Fianna Fáil/Labour coalition government in late 

1994. 

 

Ferns Report: The report into the handling of complaints and allegations of clerical 

child sexual abuse in the diocese of Ferns was published in October 2005. 

 

Formation: The education and spiritual development of those training for the 

priesthood or religious life. 

 

Framework Document: Report and Recommendation of the Irish Catholic Bishopsô 

Advisory Committee on Child Sexual Abuse by Priests and Religious. Also known as 

the Green Book.  It was issued in 1996 and replaced by Our Children, Our Church in 

2005. 

 

Holy See: The term refers to the seat of power of the pope as Pastor of the Universal 

Church together with other organs of government of the Roman Curia.   The term 

Apostolic See is also used. 
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Incardinated and excardinated: Diocesan priests who are ordained for the service of 

a diocese are said to belong to that diocese.  Priests from other dioceses may apply 

to become a priest in a diocese.  After a period, the priest may apply to be 

óincardinatedô into the diocese in which he is working.  If this is agreed between the 

two dioceses, he is óexcardinatedô from his original diocese and óincardinatedô into the 

new diocese.   

 

Laicisation: This is a term used to describe the situation where a priest successfully 

applies to be relieved of his priestly duties. 

 

Norms: rules or procedures.  

 

Ordinary: This is a term used in canon law to describe all of those who have ordinary 

executive power.  This includes diocesan bishops, vicars general and major 

superiors of clerical religious institutes. 

  

Our Children, Our Church:  Child Protection Policies and Procedures for the Catholic 

Church in Ireland.   It was issued in 2005 and is the follow up to the Framework 

Document. 

 

Papal Nuncio: The Ambassador of the Holy See to Ireland ï see Chapter 3. 

 

Paramountcy principle: The principle that the welfare of the child is the paramount 

concern. 

 

Precept: an order from a bishop to a priest ï usually restricting him in carrying out 

some or all of his priestly functions. 

 

Risk assessment: The process of determining whether a person presents a degree of 

risk to a child. 

 

Secret archives: This is a safe or cabinet where documents which are of great 

sensitivity need to be kept in conditions of maximum security. Examples of such 

documents include documents relating to clerical child sexual abuse. 
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Standards of Proof  

Balance of Probabilities:  The standard applied in civil proceedings: is this evidence 

more likely than not to be true. This was the test applied by the Commission to the 

evidence it received.  

 

Beyond a reasonable doubt:  The standard of proof applicable in criminal 

proceedings.  

 

Moral certainty: The standard of proof required for judicial decisions in canon law.  

 

State Agencies: The Gardaí, the Department of Education and Science and the 

Health Service Executive (HSE) (and former health boards). 

 

Supply work: This is the term which is used where a priest asks another priest (not 

necessarily from the same diocese) to carry out his parish duties while he is away for 

whatever reason.  In the Archdiocese of Dublin, supply work is frequently carried out 

by members of religious orders and societies.  It may also be carried out, for 

example, by priests who are visiting from abroad.  

 

Suspension: A penalty available under canon law which debars a priest from 

exercising his priestly ministry for a limited period. 
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Appendix 4    Map of the Archdiocese of Dublin 
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