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Introduction 

The Commission of Investigation into the Death of Gary Douch (hereinafter referred 

to as “the Commission”) was established on the 2nd May 2007 by Order of the 

Government made under Section 3 of the Commissions of Investigation Act 2004. 

The Terms of Reference of the Commission were published in Iris Oifigiúil on the 

27th July 2007. A copy of the Terms of Reference of the Commission is set out in 

Part 3 of these Rules and Procedures. 

Ms. Gráinne McMorrow, SC was appointed sole member of the Commission under 

Section 7 of the Commissions of Investigation Act 2004. 

The Commission is required to undertake a thorough investigation and to report to the 

Minister for Justice, Equality and Law Reform on the specific matters set out in the 

Terms of Reference. 

The Commission is required under Part 3 of the Commissions of Investigation Act 

2004 to publish its Rules and Procedures for the information of all persons who are 

involved in this investigation.  

A copy of the Commissions of Investigation Act 2004 is to be found at Part 4 of these 

Rules and Procedures. 

These Rules and Procedures are a general guide. They are not intended to constitute 

an exhaustive definition or description of the duties, functions or powers of a 

commission of investigation under the Commissions of Investigation Act 2004.  

These Rules and Procedures are definitive as and from the date hereof. It may be 

necessary in the future to amend these Rules and Procedures in which circumstance 

the amended form of these Rules and Procedures will be made available to all parties 

involved in the work of this Commission. 

Definitions 

The Commissions of Investigation Act 2004 provides definitions of certain words 

which, in other contexts, may have different or enhanced meanings. It is for this 
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reason the reader’s attention is drawn to the meanings attributed to certain words in 

this Commission of Investigation. 

“the Act” means, unless otherwise stated, the Commissions of 

Investigation Act 2004. 

“authorised person” means Ms. Gráinne McMorrow, SC the sole member of 

the Commission of Investigation into the Death of Gary 

Douch, or a Section 8 person. 

“Commission” means, the Commission of Investigation into the Death of 

Gary Douch established by Order of the Government 

published in Iris Oifigiúil on the 27th July 2007. 

“the Court” means the High Court. 

“document” includes any book, record or other written or printed 

material in any form, including any information stored, 

maintained or preserved by means of any mechanical or 

electrical device, whether or not stored, maintained or 

preserved in a legible form. 

“evidence” includes any expression, orally, in writing, or otherwise, 

of an opinion, belief or intention. 

“investigation” means an investigation carried out by a commission of 

investigation in accordance with its Terms of Reference 

under the Commissions of Investigation Act 2004. 

“legal costs” means fees, disbursements, charges and expenses 

included in a bill of costs in respect of a barrister or 

solicitor. 

“personal information” includes private addresses, private telephone numbers, 

private family information and details of medical 

conditions. 
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“legal representative” means a barrister or solicitor in current practice. 

“person” includes any individual, body corporate, or 

unincorporated body. 

“Section 8 person” means a person appointed under Section 8 of the 

Commissions of Investigation Act 2004 to advise and 

assist a commission of investigation in relation to the 

investigation. 

“Sole Member” means Ms. Gráinne McMorrow, S.C., a person appointed 

under Section 7 of the Commissions of Investigation Act 

2004 as Sole Member of the Commission of Investigation 

into the Death of Gary Douch. 

“Terms of Reference” means the terms of reference of the Commission of 

Investigation into the Death of Gary Douch published by 

the Government in Iris Oifigiúil on the 27th July 2007. 

 

Governing principles 

In formulating these Rules and Procedures the Commission has adopted a number of 

guiding principles in relation to this investigation. These principles are as follows: 

Independence 
Section 9 of the Commissions of Investigation Act 2004 requires the Commission to 

be independent in the performance of its functions.  

Fairness 
The Commission has, during the currency of its existence, a continuing duty of 

fairness to all persons involved in the investigation. 



8 

Rights 
The Commission has, during the currency of its existence, a continuing duty to have 

regard to, and take due account of the constitutional and legal rights of all persons 

involved in the investigation. 

Thoroughness 
The Commission is required by its Terms of Reference to undertake a thorough 

investigation of the specific matters of significant public concern. 

Urgency 
The Commission is required by its Terms of Reference to carry out its investigation 

and report to the Minister for Justice, Equality and Law Reform within a period of six 

months. This limited period of time requires the Commission to carry out its functions 

with considerable urgency.  

Co-operation 
The Commission asserts that during the currency of its existence there is a continuing 

duty on all persons concerned with its investigation to promptly and urgently co-

operate with the Commission. 

Application 
All persons involved with the Commission, including all witnesses and their legal 

representatives are deemed to agree to adhere to these Rules and Procedures. 

Discretion 
Subject to the requirements of the Commissions of Investigation Act 2004 and these 

Rules and Procedures, the conduct of and the procedure to be followed in this 

investigation are under the control and discretion of the Commission. 

Documents 

The Commission will require access to documents in the possession or power of 

persons, which documents the Commission considers may be relevant to its 

investigation. 

As a general rule the Commission will initially seek to assess the extent of relevant 

documents in the possession or power of such persons.  



REPORT OF THE COMMISSION OF INVESTIGATION INTO THE DEATH OF GARY DOUCH, Vol. 3 

9  

The Commission will then seek to take copies of those documents as a matter of 

urgency. 

The Commission may also seek to inspect those documents in their particular 

locations. 

In the event that a person has, in the opinion of the Commission, declined, failed, or 

neglected to co-operate with, or subsequently withdraws co-operation from the 

Commission in permitting access to documents that may be in the possession or 

power of that person, or for other good reason, the Commission will consider using its 

compulsory powers of production under Part 3 of the Act.  

Where the Commission considers that it may exercise its compulsory powers of 

production it will, as a general rule, do the following: 

• Notify the person concerned of the documents sought by the Commission. 

• Notify the person concerned of the reason why the documents are sought by 

the Commission. 

• Notify the person concerned of the time-scale that may be imposed by the 

Commission for the production of documents. 

• Invite the person concerned to make submissions to the Commission promptly 

but prior to any decision which the Commission may make with regard to such 

documents. 

Where the Commission has decided to direct or order a person to produce documents 

it will notify that person as soon as practicable thereafter of the decision of the 

Commission. 

Documents produced to the Commission by a person in respect of whom a request, 

direction or order for discovery has been made must be listed in an affidavit of 

documents. A suggested draft affidavit of documents is set out in Part 2 of these Rules 

and Procedures. 
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The Rules of the Superior Courts (1986), as amended, apply with any necessary 

modifications in relation to documents sought by the Commission. For your 

information the text of the Rules of the Superior Courts (No.2) (Discovery), 1999 (S.I. 

no. 233 of 1999) is set out in Part 2 of these Rules and Procedures.   

The original of the affidavit of documents required by these Rules and Procedures 

together with copies of the scheduled documents must be provided to the Commission 

within the time specified in the request, direction, or order for discovery.   

Access to documents 

The Commission is required urgently and effectively to obtain access to all documents 

relevant to its Terms of Reference. 

The prompt and effective co-operation of all persons who may have relevant 

documents in their possession or power is essential to the work of the Commission. 

There is a duty on all such persons to identify promptly the locations and categories of 

all documents that may be relevant to this investigation. 

The decision as to whether a document is relevant to this investigation is a matter for 

the Commission and not for the person from whom documents are sought. 

Preservation of documents 

Section 31(1) of the Act imposes a specific statutory duty on any person who has in 

his or her possession or power a document, or information in any form, relating to any 

matter within the Commission’s Terms of Reference to preserve that document or 

information for the duration of the Commission, or the completion of a subsequent 

tribunal of inquiry. 

A person in breach of this statutory duty to preserve a document or information may 

be guilty of a criminal offence under Section 31(2) of the Act. 

The text of Section 31 is set out in the copy of the Commissions of Investigation Act 

2004 in Part 5. 
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Redaction of documents 

A person who has produced documents or information to the Commission pursuant to 

a request, direction or order may request the Commission to redact irrelevant personal 

or other specified information for the purposes of its use and/or publication by the 

Commission. 

Where a person wishes to request such redaction they must, at the time that document 

or information is produced to the Commission, set out in writing the following: 

• details of the material or content sought to be redacted, 

• particulars of any facts or circumstances relevant to this request, and 

• any legal submissions considered relevant to that request. 

Where the Commission has received a request for redaction of documents or 

information the Commission will notify the person making such request as soon as 

practicable thereafter of its decision in respect of that request. 

Privilege and confidentiality 

A person who has been requested, directed or ordered to provide documents, evidence 

or information to the Commission may request the Commission to consider a claim of 

privilege or duty of confidentiality in relation to the contents of the documents, 

evidence or information. 

Examples of a claim of privilege include legal professional privilege and executive 

privilege. 

Where a person wishes to assert a claim of privilege or a duty of confidentiality that 

person must, at the earliest opportunity after receipt of a request, direction or order 

from the Commission, indicate in writing to the Commission: 

• the specific documents, evidence or information in respect of which it is 

sought to make a claim of privilege or assert a duty of confidentiality, 

• the precise privilege or duty of confidentiality asserted, 
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• particulars of any facts or circumstances relevant to the privilege or duty of 

confidentiality asserted, and 

• any legal submissions in support of the claim of privilege or duty of 

confidentiality. 

Where a person asserts a claim of privilege or a duty of confidentiality over 

documents, Section 21(4)(b) of the Act requires that the person asserting such claim 

provide the documents concerned to the Commission in advance of a ruling by the 

Commission on the claim of privilege or confidentiality.  

Where a person has asserted a claim of privilege or a duty of confidentiality in 

relation to documents, evidence or information, the Commission will determine that 

claim in accordance with Section 21 of the Act and will notify that person as soon as 

practicable thereafter of its ruling in that regard. 

The text of Section 21 is set out in the copy of the Act in Part 5. 

Evidence 

The Commission may receive any evidence that it, in its discretion, considers helpful 

in fulfilling its mandate whether or not such evidence would be admissible in a court 

of law. 

A witness who attends voluntarily, or by direction or order, before the Commission to 

give evidence or produce documents may be required to give their evidence on oath or 

affirmation. The terms of the oath and the terms of the affirmation are set out in Part 2 

of these Rules and Procedures.  

The Commission may, where it considers it appropriate to do so, receive evidence by 

way of affidavit. A suggested draft of such affidavit is set out at Part 2 of these Rules 

and Procedures.  

The Commission may receive any evidence that it, in its discretion, considers to be 

helpful in fulfilling its mandate by live video link, video recording, sound recording or 

by any other mode of communication or transmission as appropriate. 
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Where a person gives evidence to the Commission otherwise than by attending in 

person before the Commission or by means of a live video link, that person must 

provide to the Commission, within a period specified by the Commission, a sworn 

affidavit acknowledging that the evidence concerned was given by him or her; that the 

evidence was given voluntarily; and that to the best of his or her knowledge and belief 

the content of that evidence is true and accurate. A suggested draft affidavit verifying 

evidence is set out at Part 2 of these Rules and Procedures. 

Working method 

Section 11 and Section 12 of the Act regulate important aspects of the manner in 

which the Commission carries out its investigative function. 

The text of Sections 11 and 12 are set out in a copy of the Commissions of 

Investigation Act 2004 in Part 5 of these Rules and Procedures.  

The Commission is required to carry out its investigation in private, save in statutorily 

specified circumstances. 

The disclosure by any person of evidence heard or documentation produced in private 

to the Commission may constitute a criminal offence. 

When a person attends before the Commission to give evidence, the Commission can 

give directions as to the persons, if any, who may be present while that evidence is 

heard. It may also direct that legal representatives of persons, other than the witness 

concerned, may be present, if it is satisfied that the presence of such person or persons 

would be in keeping with the purposes of the Commission and would be in the 

interests of fair procedures. 

The Commission may, in its discretion, permit a witness to be cross-examined by or 

on behalf of another person. 

Where a person is directed by the Commission to attend as a witness before it, or 

where that person attends voluntarily to give evidence, or if such person is a person 

about whom evidence is to be given to the Commission, the Commission will disclose 

to such person the substance of any evidence in its possession that, in its opinion, the 

person should be aware of for the purposes of the evidence which that person may 

give or has already given to the Commission. 



14 

Where the Commission discloses evidence to a person in these circumstances the 

Commission will give that person an opportunity, within a specified period of time, to 

comment by written or oral submissions on such disclosed evidence. 

A draft of a Disclosure Notice is set out in Part 2 of these Rules and Procedures. 

The Commission may, when considering the evidence to be disclosed to any person 

during its investigation, rule, in its discretion, not to disclose the source of that 

evidence or the source of a document produced by a witness in evidence.   

Witnesses 

Before a person gives evidence to the Commission, the Commission is required by 

Section 13 of the Act to provide that person with a written statement specifying its 

powers under Sections 16, 17 and 28 of the Act, indicating that if the person does not 

voluntarily co-operate with it or withdraws co-operation, the Commission may 

exercise any of those powers that it considers necessary. 

The text of Sections 13, 16, 17 and 28 are set out in the copy of the Act in Part 5 of 

these Rules and Procedures. 

A copy of this witness notice is set out in Part 2. 

For the purposes of obtaining evidence the Commission may, in its discretion, do all 

or any, of the following: 

• direct a person in writing to attend before it to give evidence on a date and at a 

place and time specified and/or, to produce in evidence before the 

Commission any specified document that is in the person’s possession or 

power, 

• direct a person to answer questions that it believes to be relevant to a matter 

under investigation, 

• examine a witness on oath or affirmation, 

• require the person to furnish information by way of statutory declaration, 

• use written interrogatories, 
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• examine or cross-examine a witness to the extent that it thinks proper, in order 

to elicit information relevant to the matter under investigation, 

• direct a witness to produce to it any specified document that is in his or her 

possession or power, 

• direct a person in writing to provide it with a list, verified by affidavit, 

disclosing all documents in the person’s possession or power relating to a 

matter under investigation, and specifying in that affidavit any of the listed 

documents that the person objects to producing to it and the basis for the 

objection, 

• direct a person in writing to send to it any specified document that is in the 

person’s possession or power, 

• direct a person who has made a statement or answered a question while being 

interviewed by a person under Section 8 of the Act to provide it with a sworn 

statement in a form acceptable to the Commission confirming, if such be the 

case, that the statement was made or the answer given voluntarily and that to 

the best of the person’s knowledge the content of the same is true and 

accurate, 

• give any other directions that appear to the Commission to be reasonable and 

fair. 

Section 12 of the Act provides that where a person is directed to attend as a witness 

before the Commission, or who attends voluntarily to give evidence to the 

Commission, or about whom evidence is given to the Commission, the Commission 

will disclose to that person the substance of any evidence in its possession that, in its 

opinion, the person should be made aware of for the purposes of the evidence that that 

person may give or has already given to the Commission. 

The Commission is also required to give a person to whom it has made a disclosure of 

the substance of evidence or documents an opportunity to comment by written or oral 

submissions on such disclosed evidence.  
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The text of Section 12 is set out in the copy of the Act in Part 5 of these Rules and 

Procedures. 

The order of examination 

When a person is required to give evidence to the Commission the order of 

examination, in general, will be as follows: 

• The Commission, or, at the request of the Commission, its counsel, will first 

examine the witness. This evidence may be adduced by both leading and non-

leading questions. 

• A person directed by the Commission as appropriate to be present while the 

evidence of a witness is heard, may, subject to the discretion of the 

Commission, cross-examine that witness to the extent of their specific interest. 

• Where the Commission has directed that a person may be present while the 

evidence of a witness is heard, the legal representatives of that person may 

also be present, by direction of the Commission where it is satisfied that their 

presence would be in keeping with the purposes of the investigation and would 

be in the interests of fair procedures. 

• A person, when giving evidence to the Commission, may have their legal 

representative(s) present and, such legal representative(s) may, subject to the 

discretion of the Commission, examine their client at the conclusion of cross-

examination by persons (other than the Commission or its counsel) present 

while that evidence is heard. 

• The Commission, or, at the request of the Commission, its counsel, may 

finally further question a witness. 

• Except with the permission of the Commission, no person other than the 

Commission, or at the request of the Commission its counsel, may speak to a 

witness about his or her evidence while the witness is giving any part of his or 

her evidence. 
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• Except with the permission of the Commission, Commission counsel and any 

other person permitted to be present (including their legal representatives) may 

not speak to a witness about his or her evidence while being cross-examined 

by a person present or their legal representatives while that evidence is heard.   

Immunities and privileges 

A person who gives evidence to the Commission or sends documents to it has the 

same immunities and privileges in respect of that evidence, and is, in addition to the 

penalties provided by the Act, subject to the same liabilities as a witness in 

proceedings in the High Court. 

A statement or admission made by a person to the Commission, or to a person 

appointed under Section 8 of the Act, or a document given or sent to the Commission 

pursuant to a direction or request of the Commission to that person, or a document 

specified in an affidavit of documents made by the person and given to the 

Commission pursuant to a direction or request of the Commission is not admissible as 

evidence in any criminal or other proceedings with the exception of a tribunal of 

inquiry. 

Non-compliance 

Section 17 of the Act provides that if a person: 

• has failed, without reasonable excuse, to comply with a direction of the 

Commission under Section 16 of the Act, or 

• has failed, without reasonable excuse, to comply with a request under Sections 

14(5) or 21(5), or 

• otherwise has obstructed an investigation, and the Commission incurs costs 

that it would not have otherwise incurred, the Commission may, in writing, 

direct that person to pay to the Minister for Finance those costs, including 

legal costs, as taxed by a Taxing Master of the Court and, costs arising from 

any delay in completing the investigation.  
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There is also provision in Section 17 of the Act for persons affected by a failure to 

comply with a direction, a failure to comply with a request, or by an obstruction of the 

investigation by another person, to seek a direction from the Commission that the 

person responsible for that act, failure, omission or obstruction pay all, or part of any 

costs (including legal costs as taxed), the person adversely affected has incurred. 

The text of Sections 14(5), 16, 17 and 21(5) are set out in the copy of the Act in Part 5 

of these Rules and Procedures. 

Powers 

The Commission may with the consent of the occupier, or under the authority of a 

warrant issued under Section 29 of the Act, do all or any of the following: 

• enter at any reasonable time any premises in which the authorised person has 

reasonable grounds to believe there are any documents, or there is information 

in any form, relating to any matter within the Commission’s Terms of 

Reference; 

• inspect any documents, or information in any form, on the premises; 

• secure for later inspection any documents, any information in any form and 

any equipment in which those documents or that information may be held, if 

the authorised person has reason to believe that the documents or information 

may be relevant to the investigation; 

• secure for later inspection the premises, or any part of the premises, but only if 

the authorised person considers it necessary to do so in order to preserve for 

inspection documents or information in any form that the authorised person 

has reason to believe may be kept there and may relate to the investigation; 

• take copies of or extracts from any documents or any electronic information 

system on the premises, including in the case of information in a non-legible 

form, copies of or extracts from such information in a permanent legible form; 

• remove for later examination or copying any documents, or information in any 

form, that the authorised person has reasonable grounds to believe may relate 
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to a matter under investigation and retain them for the period that he or she 

considers reasonable; 

• direct any person on the premises to produce to the authorised person any 

documents, or information in any form, kept on the premises; 

• direct any person on the premises having charge of, or otherwise concerned 

with the operation of, data equipment or any associated apparatus or material 

to provide the authorised person with all reasonable assistance in relation to 

the equipment, apparatus or material; 

• direct any person on the premises to give to the authorised person any 

information that the authorised person may reasonably require with regard to a 

matter under investigation. 

The text of Section 29 is set out in the copy of the Act in Part 5 of these Rules and 

Procedures. 

Legal representation 

All persons who have an involvement with the Commission may, if they consider it 

appropriate to do so, retain legal representatives to assist them in their dealings with 

the Commission.  

There is no requirement that a person retain a legal representative. 

The fact that a person has retained a legal representative does not relieve that person 

of his or her personal duties to the Commission. 

If a person has retained a legal representative that legal representative should, as soon 

as practicable after being retained do the following: 

• contact the Commission and disclose to the Commission the name of the 

person for whom the legal representative acts, 

• identify the person or persons themselves, 

• specify an address for correspondence with them, 
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• provide telephone, fax numbers, an e-mail address, and 

• if possible, a telephone number for contact outside normal business hours. 

Submissions 

The Commission welcomes, where appropriate, submissions from any person 

involved in this investigation.  

Such submissions should be communicated in writing to the Commission, within a 

time specified by the Commission, and should: 

• set out full details of any matter of concern, 

• set out full and precise particulars of any facts or circumstances relevant to 

that concern, 

• set out full details of any legal submission considered relevant to that concern, 

• identify the portion of the Terms of Reference to which the concern relates, 

and 

• identify the name, address, telephone and fax numbers, and e-mail address of 

the legal representatives, if any, of such person. 

Where appropriate a person’s written submissions may, subject to the discretion of the 

Commission, be augmented by oral submissions provided the person or that person’s 

legal representatives notifies the Commission in writing of the following: 

• the specific matters to be canvassed, 

• the specific extracts from any documents to be referred to, 

• any documents to be referred to, 

• a realistic time estimate for the making of those submissions. 
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Guidelines on legal costs 

Before a person gives evidence to the Commission, the Commission is required by 

Section 23(4) of the Act, to provide that person with a copy of the guidelines on legal 

costs published by the Government in relation to this commission. 

A copy of these guidelines is set out in Part 2 of these Rules and Procedures. 

The text of Section 23(4) is set out in the copy of the Act in Part 5. 

Limited funding of legal costs 

The provisions of Sections 23 and 24 of the Act strictly regulate the recovery of legal 

costs by a person arising out of that person’s involvement with the Commission.  

It is important to note that the regimes for recovering legal costs that may operate in 

the courts or in a tribunal of inquiry are not appropriate guides to the recovery of legal 

costs in relation to a commission of investigation. 

The Government has published guidelines regulating the payment to witnesses of 

legal costs necessarily incurred by them in connection with this investigation. This is 

an important document and the Commission requests the reader to read this document 

carefully. 

The text of Sections 23 and 24 are set out in the copy of the Act in Part 5 of these 

Rules and Procedures. 

Procedure for seeking legal costs 

Where a person, who has been involved in the investigative work of the Commission, 

requests it, to direct that all, or part, of that person’s legal costs (necessarily incurred) 

be paid, that person should make such request in writing to the Commission not later 

than seven days after that person has given evidence or produced documentation to 

the Commission and specify the following: 

  

• the name of the person making the request, 
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• the address of the person making the request, 

• the telephone and fax numbers of the person making the request, 

• an e-mail address for the person making the request, 

• the factual basis upon which it is claimed that legal costs were necessarily 

incurred, 

• the factual basis upon which it is claimed that the level and amount of costs 

are reasonable, 

• the total amount of legal costs claimed, and 

  

• the amount of Value Added Tax on those legal costs. 

The Commission, in considering a request for recovery of legal costs, is required by 

Section 24 of the Commissions of Investigation Act 2004 to have regard to specific 

criteria set out in that sub-Section before making any decision in relation to a claim of 

legal costs. The legal costs that can be claimed are limited to those specified in 

Section 24 of the Act.   

Procedure for seeking certain other expenses 

Where a person, who has been involved in the investigative work of the Commission 

and has incurred heavy expenses (other than legal costs), requests the Commission to 

direct, under Section 24 of the Act, that all, or part, of these expenses be paid to that 

person he or she should make such request in writing to the Commission not later than 

seven days after that person has given evidence or produced documents to the 

Commission and specify the following: 

• the name of the person making the request, 

• the address of the person making the request, 

• the telephone and fax numbers of the person making the request, 
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• an e-mail address for the person making the request, 

• the factual basis upon which the expenses are claimed including all original 

vouchers and receipts in respect of such expenses, 

• the total amount of expenses claimed, and 

  

• the amount of Value Added Tax on those expenses, if any. 

The Commission, in considering a request for recovery of certain other expenses, is 

required by Section 24(5) of the Act to have regard to specific criteria set out in that 

sub-Section before making any decision in relation to a claim for certain other 

expenses.  The expenses that can be claimed are limited to those specified in Section 

24(5) of the Act.   

Costs cut-off date 

The Commission will schedule the costs cut-off date prior to the submission of its 

final report to the Minister.  

Time 

The time limits for compliance with requests, directions and orders made under the 

Commissions of Investigations Act 2004 will, in general, be short. 

The time limits traditionally employed in litigation in the courts are not appropriate to 

this investigation, having regard to its specified completion date. 

If a person who is required to take any step in relation to this investigation within a 

specified limit wishes to contend to the Commission that such time limit cannot 

reasonably be complied with, the person concerned should write to the Commission at 

the first available opportunity, and not later than the expiry of the time limit 

concerned, setting out: 

• the particular time limit that it is contended cannot be complied with within 

the specified time, 
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• the factual basis for this claim, and 

• the period of time said to be required to comply. 

The Commission may, in the exercise of its discretion, abridge or enlarge the time for 

compliance with any request, direction or order it has made.  

Exceptions to these Rules and Procedures 

These Rules and Procedures may, in the discretion of the Commission, be altered, 

departed from or varied if the Commission is satisfied for good reason, including the 

nature of the matter arising, the urgency of the matter, the consent of all or any 

persons affected by the matter, provided always that any such alteration, departure or 

variation does not trench upon the thoroughness, timeliness or fairness of the 

investigation. 

Amendment of these Rules and Procedures 

These Rules and Procedures may, in the discretion of the Commission, be amended 

and revised as appropriate, provided always that any such amendment or revision does 

not trench upon the thoroughness, timeliness or fairness of the investigation. 

Reports 

The Commission is required under the provisions of Part 5 of the Commissions of 

Investigation Act 2004 (Sections 32 to 41 of the Act) to prepare a written report based 

on the evidence received by it setting out the facts it established in relation to the 

matters referred to it for investigation. 

Before submitting an interim or final report to the Minister for Justice, Equality and 

Law Reform, the Commission is required by Section 34(1) of the Commissions of  

Investigation Act 2004 to send a draft of the report, or the relevant part of the draft 

report, to any person who is identified in or identifiable from the draft report. 

A person is identifiable from a draft report if the report contains information that 

could reasonably be expected to lead to the person’s identification. 
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Section 34(2) of the Commissions of Investigation Act 2004 provides that at the time 

the draft report, or the relevant part of the draft report is sent to a person that person 

must be sent a notice specifying the time allowed by the Commission for making 

submissions or requests under Sections 35(1) and 36(1) of the Commissions of 

Investigations Act 2004 or applications to the court under Section 35(1)(b) of the 

Commissions of Investigation Act 2004. 

A copy of a draft interim report notice and a copy of a draft final report notice is set 

out in Part 2 of these Rules and Procedures. 

Before submitting an interim or final report to the Minister for Justice, Equality and 

Law Reform, the Commission is required to give written notice of any amendments to 

any person identified in or identifiable from the report and who is affected by the 

amendments. 

The text of Part 5 is set out in a copy of the Act in Part 5 of these Rules and 

Procedures. 

Contact 

The offices of the Commission are at the State Apartments, Upper Castle Yard, 

Dublin Castle, Dublin 2.  

The offices are open during the hours of 09.30 to 13.00 hours and 14.00 to 17.30 

hours. 

The Commission telephone number is 01- 7071490 

The Commission fax number is 01- 7071574 

The Commission e-mail address is info@gdinquiry.ie 

 





Draft forms and Guidelines 
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An Coimisiún Imscrúdúcháin 

ar Bhás Gary Douch 
Commission of Investigation into the  

Death of Gary Douch 

 

Gráinne McMorrow, S.C. 

Sole Member 

 

General Guidelines on Payment of Legal Costs 

and Other Expenses to Persons Who Become Involved with 

the Commission of Investigation 

Purpose of General Guidelines  

1. These General Guidelines have been made by the Minister for Justice, 

Equality and Law Reform, as the specified Minister, following consultation 

with the Commission and with the consent of the Minister for Finance, as 

required by the Commissions of Investigation Act 2004.   

2. These Guidelines should be read in conjunction with that Act1. 

3. The Commission operates in accordance with these guidelines on costs but is 

independent in the performance of its functions as set out in the Commissions 

of Investigation Act 2004. 

What Expenses (Other Than Legal Costs) Can A Person Expect To Recover? 

                                                 

1  In the event of any dispute, the terms of the Act shall prevail. 
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4. A person who attends as a witness before the Commission of Investigation is 

entitled to payment of the expenses incurred by reason of that attendance2. 

5. The expenses to be covered are travel and transport costs, accommodation, 

meals and any other expenses that are necessarily incurred as a direct result of 

attendance before the Commission.   

Expenses related to loss of earnings will not be paid, unless the person concerned can 

show to the satisfaction of the Commission that s/he has suffered undue hardship by 

reason of his/her attendance. 

Expenses will not be paid to any serving public servant whose expenses have been 

met by his/her employer. 

Payment in respect of accommodation and meals will be made on the basis of 

vouched expenses, subject to the following upper limits: 

- a maximum of €107.69 in respect of an overnight stay 

- a maximum of €33.61 in respect of a period of 10 hours or more 

- a maximum of €13.71 in respect of a period of 5 hours or more 

Where possible, public transport (bus or rail) should be used. Taxis should only be 

used where another reasonable alternative does not exist.  In the event that use of a 

private car is necessary, expenses will be met at the rate of €0.62 per kilometre. 

6. A person may also request the Commission of Investigation to pay “heavy 

expenses”3 (other than legal costs) incurred because of  

- the nature, volume or location of the documents produced by the witness 

- the location outside the State from which the witness travelled to attend before 

the Commission 

- any other factor not within the control of the witness. 
                                                 

2  Section 16(3) of the Act refers. 
3  Section 24(5) of the Act refers. 
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It is a matter for the Commission to decide what constitutes “heavy expenses” on a 

case-by-case basis.  The Commission may, on being satisfied that they were necessary 

in the circumstances, direct that such amount of those expenses as it considers 

reasonable be paid to the witness.   

What Legal Costs Can a Person Expect to Recover? 

7. A witness may request recovery of legal costs necessarily incurred.4 

8. Legal costs shall not be paid except where 

a) the good name or conduct of the witness are called into question by 

any evidence received by the Commission, or 

b) other personal or property rights of the witness are at risk of being 

jeopardized as a result of any evidence received by the Commission. 

9. ‘Legal costs’ means fees, disbursements, charges and expenses included in a 

bill of costs in respect of a barrister or solicitor.   

10. Discovery costs may be included as legal costs for a party who has been 

granted legal representation before the Commission, in which case payment of 

costs of discovery will be decided in the context of payment of overall legal 

costs. 

11. The amount of legal costs to be paid by the Minister for Justice, Equality and 

Law Reform, as the specified Minister, shall be assessed by the Commission in 

the light of the relevant provisions of the Act5.  

These Guidelines do not place any restriction on the number or type of legal 

representatives that may be engaged by a party who has been granted legal 

representation by the Commission of Investigation.  

The Commission may, in its discretion, limit the amount of legal costs recoverable in 

respect of such representation (including the number of those representatives). 

                                                 

4  Sections 23 and 24 of the Act refer. 
5  Sections 23 and 24 of the Act refer. 
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These Guidelines specify a maximum daily rate for Senior Counsel, Junior Counsel 

and Solicitor in respect of their appearance before the Commission (see paragraph 13 

below). 

12. The Commission is to be satisfied that any legal costs to be paid were 

necessarily incurred and that the level and amount of those costs are reasonable and 

constitute no more than would be levied by a competent and efficient professional. 

13. The amounts payable in respect of appearance by a legal representative before 

the Commission are: 

 

 

Senior Counsel 

 

 

A maximum of €1,084 per day 

(excluding VAT) 

 

 

Junior Counsel 

 

A maximum of €723 per day 

(excluding VAT) 

 

 

Solicitor 

 

A maximum of €736 per day 

(excluding VAT) 
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14. The amounts payable in respect of the following affidavits that may be 

furnished to the Commission, are: 

 

 

An affidavit of documents 

 

A maximum of €1,000, subject to the 

exemption set out below 

 

 

An affidavit verifying evidence 

 

A maximum of €500 per affidavit  

(to cover payment to all legal 

representatives) 

 

 

An affidavit 

 

A maximum of €500 per affidavit  

(to cover payment to all legal 

representatives) 

 

 

These maximum limits may only be exceeded in respect of an affidavit of documents 

that requires discovery costs in excess of that limit and where, in the Commission’s 

view: 

- the volume of documents discovered is substantial 

- the documents disclosed were relevant to the Commission’s Terms of 

Reference 
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- the legal normalities in relation to the swearing of the affidavit of 

documents was properly and promptly complied with, and 

- these costs were necessarily incurred.  

15. To the extent possible, legal representation shall be granted on a joint basis to 

parties with similar interests, and in any event, the costs incurred by such parties shall 

be assessed by reference to the potential reduction in legal costs that could have been 

secured through such joint representation irrespective of whether such joint 

representation occurred, with the distribution of allowable costs to be determined by 

the Commission by reference to the criteria in the Act.6 

16. These Guidelines are definitive as to all legal costs or expenses (including 

heavy expenses) that may be recoverable by a person who seeks to recover such costs 

or expenses from the Commission.  No payment shall be made in respect of brief fees, 

instruction fees or any other legal costs or expenses, other than those legal costs and 

expenses expressly specified in these Guidelines. 

                                                 

6  Sections 23 and 24 of the Act refer. 
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Rules of the superior courts (no.2) (discovery) 1999 

(S.I. no.233 of 1999) 

RULES OF THE SUPERIOR COURTS (NO. 2) (DISCOVERY), 1999 

1. The following shall be inserted as Order 31 rule 12 of the Rules of the Superior 

Courts in substitution for the existing Order 31 rule 12: 

“(1) Any party may apply to the Court by way of notice of motion for an order 

directing any other party to any cause or matter to make discovery on oath of the 

documents which are or have been in his or her possession or power, relating to any 

matter in question therein. Every such notice of motion shall specify the precise 

categories of documents in respect of which discovery is sought and shall be grounded 

upon the affidavit of the party seeking such an order of discovery which shall:  

(a) verify that the discovery of documents sought is necessary for disposing fairly of 

the cause or matter or for saving costs;  

(b) furnish the reasons why each category of documents is required to be discovered. 

(2) On the hearing of such application the Court may either refuse or adjourn the 

same, if satisfied that such discovery is not necessary, or not necessary at that stage of 

the cause or matter, or by virtue of non-compliance with the provisions of subrule 

4(1), or make such order on terms as to security for the costs of discovery or 

otherwise and either generally or limited to certain classes or documents as may be 

thought fit. 

(3) An order shall not be made under this rule if and so far as the Court shall be of the 

opinion that it is not necessary either for disposing fairly of the cause or matter or for 

saving costs. 

(4) (1) An order under subrule 1 directing any party or under rule 29 directing any 

other person to make discovery shall not be made unless: 
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(a) the applicant for same shall have previously applied by letter in writing requesting 

that discovery be made voluntarily, specifying the precise categories of documents in 

respect of which discovery is sought and furnishing the reasons why each category of 

documents is required to be discovered; and 

(b) a reasonable period of time for such discovery has been allowed; and 

(c) the party or person requested has failed, refused or neglected to make such 

discovery or has ignored such request. 

Provided that in any case where by reason of the urgency of the matter or consent of 

the parties, the nature of the case or any other circumstances which to the Court seem 

appropriate, the Court may make such order as appears proper, without the necessity 

for such prior application in writing. 

(2) Any such discovery sought and agreed between parties or between parties and any 

other person shall, subject to subrule 4 below, be made in like manner and form and 

have such effect as if directed by order of the Court. 

(3) In any case in which discovery has been sought and agreed and has not been made 

within the time agreed, the party who has sought same may make application pursuant 

to rule 21 provided that when seeking discovery the party requested was informed 

that: 

(a) such voluntary discovery was being sought pursuant to Order 31 rule 12 subrule 4; 

(b) agreement to make discovery would require it to be made in like manner and form 

and would have such effect as if directed by order; 

(c) failure to make discovery may result in an application pursuant to rule 21; 

and the Court may, if satisfied that it is proper so to do, make such order under rule 

12, 19 and 21 as is appropriate or such other order as appears just in the 

circumstances. 

(4) An application for discovery whether under rule 12(1) or (4) shall be made not 

later than twenty eight days after the action has been set down or in matters which are 

not set down, twenty eight days after it has been listed for trial provided that the Court 
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or the party requested may order or agree, as the case may be, to extend the time for 

the application for discovery in any case which it appears just and reasonable so to do. 

(5) The costs of an application to Court for discovery in any case in which prior 

written application has not been made or in which application has not been made 

within the time provided, shall be in the discretion of the Court”. 

2. This rule shall be construed together with the Rules of the Superior Courts, 1986 to 

1999 and may be cited as the Rules of the Superior Courts (No.2) (Discovery), 1999. 

3. This rule shall come into operation on the 3rd day of August 1999 
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Oath for a Witness 

OATH 

 

 

I swear by Almighty God that the evidence I shall give to this Commission of 

Investigation shall be the truth, the whole truth, and nothing but the truth.      
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Affirmation for a Witness 

AFFIRMATION 

 

 

I do solemnly and sincerely declare and affirm that the evidence I shall give to 

this Commission of Investigation shall be the truth the whole truth and nothing 

but the truth. 
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An Coimisiún Imscrúdúcháin 

ar Bhás Gary Douch 
Commission of Investigation into the  

Death of Gary Douch 

 

Gráinne McMorrow, S.C. 

Sole Member 

 

Affidavit of Documents 

 

I, ____________ [name], of _____________ [address],  

____________ [description/occupation] aged 18 years and upwards  

 

MAKE OATH and say as follows: 

 

1. I am _______ [name], of _______ [address] and am _______ [description]. 

2. I make this affidavit from facts within my own knowledge and from data, 

documentation and information within my possession, power or procurement save 

where otherwise appears and where so otherwise appearing I believe the same to 

be true. 

3. I have read the terms of reference of the Commission of Investigation into the 

death of Gary Douch. 
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4. I have read the Rules and Procedures document published by the Commission of 

Investigation into the death of Gary Douch. 

5. I have read the _______ [request/direction/order] of the Commission of 

Investigation into the death of Gary Douch directed to _______ [name person] 

dated the __ day of _______, 2007. 

6. I am aware of, and understand, the requirements of sections 10, 14, 16, 17, 28 and 

31 of the Commissions of Investigation Act 2004.  

7. I have in my possession, power or procurement the data, document and 

information relating to the terms of reference of the Commission of Investigation 

into the death of Gary Douch set out in the Part A and Part B of the First Schedule 

to this affidavit. 

8. I consent to the production of the data, documentation and information in Part A 

of the First Schedule. 

9. I object to the production of the data, documentation and information in Part B of 

the First Schedule. 

10. The grounds of my objection to the production of the data, documentation and 

information in Part B of the First Schedule are: 

[In respect of each individual item of data, documentation or information to which objection 

is taken specify the ground of objection and specify all facts and circumstances relevant to 

that objection]. 

11. I have had, but have not now, in my possession, power or procurement the data, 

documentation or information in the Second Schedule. 

12. The data, documentation and information identified in the Second Schedule were 

last in my possession, power or procurement on the __ day of _______, 2007. 

13. The full circumstances in which the data, documentation and information 

identified in the Second Schedule are no longer in my possession are: 
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[Set out full and detailed particulars as to the circumstances in which each individual item of 

data, documentation and information identified in the Second Schedule is no longer in your 

possession, power or procurement, and as to whom did you give each such data, 

documentation or information and the possible locations of the originals or copies of that 

data, documentation or information.] 

 

14. According to the best of my knowledge, information and belief I have not now, 

and never had in my possession, power or procurement any data, documentation 

or information whether by myself, or through the agency of 

any other person whatsoever, other than the data, documentation or information listed in the 

First and Second Schedule to this affidavit. 

15. The inquiries and searches for data, documentation and information relevant to the 

terms of reference of the commission of investigation carried out by me, or on my 

behalf, prior to the swearing of the affidavit of documents are: 

[Set out full and detailed particulars of all inquiries made,    and searches undertaken]. 

SWORN this __ day of _______, 2007 

At _______ [address] by _______ [name] 

Before me ________ [name]  

a Commissioner for Oaths/Practising Solicitor  

and I know the deponent. 
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FIRST SCHEDULE 

 

Part A 

[list data, documentation and information] 

Part B 

[list data, documentation and information] 

 

SECOND SCHEDULE 

 

[list data, documentation and information] 
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An Coimisiún Imscrúdúcháin 

ar Bhás Gary Douch 
Commission of Investigation into the  

Death of Gary Douch 

 

Gráinne McMorrow, S.C. 

Sole Member 

 

Affidavit 

I, ____________ [name], of _____________ [address], 

____________ [description/occupation] aged 18 years and upwards 

MAKE OATH and say as follows: 

1. I am _______ [name], of _______ [address] and am _______ [description]. 

2. I make this affidavit from facts within my own knowledge and from data, documents and 

information within my possession, power or procurement save where otherwise appears and 

where so otherwise appearing I believe the same to be true. 

3. I have read the Terms of Reference of the Commission of Investigation into the Death of 

Gary Douch. 

4.  I have read the Rules and Procedures document published by the Commission of 

Investigation into the Death of Gary Douch. 

5. I have read the _______ [request/direction/order] of the Commission of Investigation into 

the Death of Gary Douch directed to _______ [name person] dated the __ day of _______, 

2007. 



 

46 

6.  I am aware of, and understand, the functions and powers of a commission of investigation 

established under the Commissions of Investigation Act 2004 and my own personal duties 

and obligations to that commission. 

7.  The evidence deposed to in this affidavit is: 

( a ) given by me, ____ [name], 

( b ) given voluntarily, and  

( c )  to the best of my knowledge and belief this evidence is true and accurate. 

8. [Set out in numbered paragraphs below the evidence to be sworn]. 

SWORN this __ day of _______,2007 

at _______ [address] by _______ [name] 

before me ________ [name]  

a Commissioner for Oaths/Practising Solicitor 

and I know the deponent 
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An Coimisiún Imscrúdúcháin 

ar Bhás Gary Douch 
Commission of Investigation into the  

Death of Gary Douch 

 

Gráinne McMorrow, S.C. 

Sole Member 

 

Affidavit verifying evidence 

 

I, ____________ [name], of _____________ [address],  

____________ [description/occupation] aged 18 years and upwards  

MAKE OATH and say as follows: 

 

1. I am _______ [name], of _______ [address] and am _______ [description]. 

2. I make this affidavit from facts within my own knowledge and from data, 

documentation and information within my possession, power or procurement save where 

otherwise appears and where so otherwise appearing I believe the same to be true. 

3. I have read the Terms of Reference of the Commission of Investigation into the Death 

of Gary Douch. 

4.  I have read the Rules and Procedures document published by the Commission of 

Investigation into the Death of Gary Douch. 
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5. I have read the _______ [request/direction/order] of the Commission of Investigation 

into the Death of Gary Douch, directed to _______ [name] dated the __ day of _______, 

2007. 

6. I am aware of, and understand, the functions and powers of a commission of 

investigation established under the Commissions of Investigation Act 2004 and my own 

personal obligations to such commission. 

7. I am a person who has given evidence to the Commission otherwise than by attending 

before the Commission (or, if appropriate, by means of a video link) pursuant to Section 

14(4) of the Commissions of Investigation Act 2004. 

8. I refer to a text copy of my evidence given on the __ day of ____, 2007 at _______ 

[address] upon which and marked with the letter “A” I have signed my name prior to 

swearing this affidavit. 

9. I have read the text copy of my evidence given on the __ day of ____, 2007 at 

_______ [address] and I confirm that:  

( a ) this evidence was given by me, ____ [name], on the __ day of ____, 2007 at 

_______ [address], 

( b ) this evidence was given voluntarily, and  

( c )  that to the best of my knowledge this evidence is true and accurate. 

 

SWORN this __ day of _______,2007 

at _______ [address] by _______ [name] 

before me ________ [name]  

a Commissioner for Oaths/Practising Solicitor 

and I know the deponent.  
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An Coimisiún Imscrúdúcháin 

ar Bhás Gary Douch 
Commission of Investigation into the  

Death of Gary Douch 

 

Gráinne McMorrow, S.C. 

Sole Member 

 

Disclosure Notice 

The Commission of Investigation into the Death of Gary Douch is required by Section 12 of 

the Commissions of Investigation Act 2004 to disclose to you the substance of any evidence 

in the possession of the Commission that, in the opinion of the Commission, you should be 

made aware of for the purposes of the evidence that you may give or have given to the 

Commission. 

This is an important document and the Commission invites you to read it carefully. 

If you have any questions in relation to the matters contained in this notice you are invited, 

should you consider it appropriate to do so, to contact the Commission for such information 

or assistance as it may be in a position to provide to you.  

Contact may be made as follows:  

Postal address:  Commission of Investigation into the Death of Gary Douch,  

State Apartments, Upper Castle Yard,  

Dublin Castle, Dublin 2   

e-mail address:  info@gdinquiry.ie  

Telephone:   01-7071490  

Fax:    01-7071574 
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1. Introduction 

The Commission of Investigation into the Death of Gary Douch was established pursuant to 

Section 3 of the Commissions of Investigation Act 2004 by Order of the Government 

published in the 27th  July 2007 edition of Iris Oifigiúil. 

2. Terms of Reference 

The Terms of Reference of the Commission are set out in the Order made by the Government 

and are as follows: 

To undertake a thorough investigation and make a report in accordance with the provisions of 

Section 32 of the Commissions of Investigation Act 2004 ( No. 23 of 2004 ) on the following 

specific matters : - 

following on from the report dated 2 March, 2007 of the “Inquiry into the circumstances 

surrounding the death of Mr. Gary Douch, a Prisoner in Mountjoy Prison” by Mr. Michael 

Mellett and without prejudice to any criminal or disciplinary proceedings, carry out any 

further investigations it considers necessary into the circumstances surrounding the death of 

Mr. Gary Douch including in particular; 

an examination of the chronology of treatment (including medical)and management 

(including transfers) of the individual identified in the report as “Prisoner A” taking 

into account all available information and documentation in that regard and 

examining all persons whose testimony may throw light on the issues which arise; 

a review of policies, practices and procedures regarding the safety of prisoners in 

custody whether in prison, a place of detention, the Central Mental Hospital or other 

institution and in particular; 

 a review of protocols for those prisoners with specific behavioural problems or 

vulnerabilities (psychiatric, violent or disruptive or those in need of additional 

protection), 

 a review of their application in this case, 

 a review of any changes which have taken place since the 1st August 2006 and 
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the making of recommendations on what cost effective policies and / or legislative 

measures could be adopted in the future for the management and treatment of such 

prisoners together with an estimate of the approximate implementation costs with a 

view to  

- promoting the safety and health of prisoners 

- providing a secure and safe environment for prisoners and persons dealing 

with prisoners and, 

- safeguarding the public interest.  

3. Powers 

The Commission of Investigations Act 2004 provides specific statutory powers to the 

Commission to facilitate the discharge of its function. These powers include powers relating 

to witnesses and documents, power to direct certain persons to pay costs, and powers of entry 

and inspection. 

The text of the Commissions of Investigation Act 2004 is set out in Part 5 of the 

Commission’s Rules and Procedures. 

The Commission wishes to specifically draw your attention to Section 12 of the Commissions 

of Investigation Act 2004 which sets out the duty of the Commission to disclose the 

substance of evidence to you and to give you an opportunity to comment by written or oral 

submissions. 

4. Section 12  

Section 12 of the Commissions of Investigation Act 2004 provides: 

(1) Subject to subSection (2), a commission shall disclose to a person- 

(a) who is directed to attend as a witness before the Commission, 

(b) who attends voluntarily to give evidence to the Commission, or 

(c) about whom evidence is given to the Commission, 
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the substance of any evidence in its possession that, in its opinion, the person should be aware 

of for the purposes of the evidence that person may give or has given to the Commission. 

(2) SubSection (1) does not require the disclosure of the source of any evidence given or 

document produced by a witness while giving evidence in private under Section 11, unless 

the Commission considers that, in view of the purposes of the investigation or in the interests 

of fair procedures, the source should be disclosed. 

(3) A commission shall give a person to whom it discloses the substance of evidence under 

subSection (1) an opportunity to comment by written or oral submissions on the evidence. 

5. Co-operation 

The Commission is required by Section 10 of the Commissions of Investigation Act 2004 to 

seek the voluntary co-operation of persons whose evidence is desired by the Commission in 

relation to any matter within its Terms of Reference, to facilitate such co-operation, and to 

conduct its investigation as expeditiously as possible. 

The Commission is required to make its final report to the Minister for Justice, Equality and 

Law Reform not later than the 31st of December 2007. 

In the event that you do not voluntarily co-operate with the Commission, or you withdraw co-

operation, the Commission will consider exercising its compulsory powers under the 

Commissions of Investigation Act 2004. 

6. Legal representation 

You are entitled to have a legal representative present to advise you when you give evidence 

to the Commission. If you have no legal representative present to advise you the Commission 

will advise you of your legal rights and obligations while giving evidence. 

1. Disclosure 

The evidence disclosed to you under Section 12 of the Commissions of Investigation Act 

2004 is set out in the First Schedule to this Disclosure Notice. 
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2. Confidentiality 

The contents of any evidence given or the contents of any document produced, by a witness 

while giving evidence to the Commission must not be disclosed by any person except in the 

circumstances specified in Section 11 of the Commissions of Investigation Act 2004. 

A person in breach of this statutory duty of confidentiality may be guilty of a criminal 

offence under Section 11(5) of the Commissions of Investigation Act 2004. 

The text of Section 11 is set out in a copy of the Commissions of Investigation Act 2004 in 

Part 5 of the Commission’s Rules and Procedures. 

 

Dated this ____ day of _______, 2007. 

 

Signed:       

 

Gráinne McMorrow, S.C. 

Sole Member 
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An Coimisiún Imscrúdúcháin 

ar Bhás Gary Douch 
Commission of Investigation into the  

Death of Gary Douch 

 

Gráinne McMorrow, S.C. 

Sole Member 

 

Witness Notice 

The Commission of Investigation into the Death of Gary Douch is required by Section 12 of 

the Commissions of Investigation Act 2004 to disclose to you the substance of any evidence 

in the possession of the Commission that, in the opinion of the Commission, you should be 

made aware of for the purposes of the evidence that you may give or have given to the 

Commission. 

This is an important document and the Commission invites you to read it carefully. 

If you have any questions in relation to the matters contained in this notice you are invited, 

should you consider it appropriate to do so, to contact the Commission for such information 

or assistance as it may be in a position to provide to you.  

Contact may be made as follows:  

Postal address:  Commission of Investigation into the Death of Gary Douch,  

State Apartments, Upper Castle Yard,  

Dublin Castle, Dublin 2   

e-mail address:  info@gdinquiry.ie  

Telephone:   01-7071490  

Fax:    01-7071574 
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1. Introduction 

The Commission of Investigation into the Death of Gary Douch was established pursuant to 

Section 3 of the Commissions of Investigation Act 2004 by Order of the Government 

published in the 27th  July 2007 edition of Iris Oifigiúil. 

2. Terms of Reference 

The Terms of Reference of the Commission are set out in the Order made by the Government 

and are as follows: 

To undertake a thorough investigation and make a report in accordance with the provisions of 

Section 32 of the Commissions of Investigation Act 2004 ( No. 23 of 2004 ) on the following 

specific matters : - 

following on from the report dated 2 March, 2007 of the “Inquiry into the 

circumstances surrounding the death of Mr. Gary Douch, a Prisoner in Mountjoy 

Prison” by Mr. Michael Mellett and without prejudice to any criminal or disciplinary 

proceedings, carry out any further investigations it considers necessary into the 

circumstances surrounding the death of Mr. Gary Douch including in particular; 

an examination of the chronology of treatment (including medical)and management 

(including transfers) of the individual identified in the report as “Prisoner A” taking 

into account all available information and documentation in that regard and 

examining all persons whose testimony may throw light on the issues which arise; 

a review of policies, practices and procedures regarding the safety of prisoners in 

custody whether in prison, a place of detention, the Central Mental Hospital or other 

institution and in particular; 

 a review of protocols for those prisoners with specific behavioural problems or 

vulnerabilities (psychiatric, violent or disruptive or those in need of additional 

protection), 

 a review of their application in this case, 

 a review of any changes which have taken place since the 1st August 2006 and 
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the making of recommendations on what cost effective policies and / or legislative 

measures could be adopted in the future for the management and treatment of such 

prisoners together with an estimate of the approximate implementation costs with a 

view to  

- promoting the safety and health of prisoners 

- providing a secure and safe environment for prisoners and persons dealing 

with prisoners and, 

- safeguarding the public interest.  

3. Powers 

The Commission of Investigations Act 2004 provides specific statutory powers to the 

Commission to facilitate the discharge of its function. These powers include powers relating 

to witnesses and documents, power to direct certain persons to pay costs, and powers of entry 

and inspection. 

The text of the Commissions of Investigation Act 2004 is set out in the Commission’s Rules 

and Procedures & Relevant Statutes. 

In particular, Sections 16, 17 and 28 of the Commissions of Investigation Act 2004 set out 

important powers that may, in the discretion of the Commission, be invoked by the 

Commission. 

4. Section 16  

Section 16 of the Commissions of Investigation Act 2004 provides: 

(1) For the purposes of an investigation, a commission may do any or all of the following: 

(a) direct in writing any person to attend before the Commission on a date and at a 

place and time specified in the direction and there to give evidence and to 

produce any document that is in the person’s possession or power and is 

specified in the direction; 
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(b)  direct a witness to answer questions that it believes to be relevant to a matter 

under investigation; 

(c) examine a witness on oath or affirmation or by use of a statutory declaration or 

written interrogatories; 

(d) examine or cross examine any witness to the extent the Commission thinks 

proper in order to elicit information relevant to a matter under investigation; 

(e) direct a witness to produce to the Commission any document that is in his or 

her possession or power and is specified in the direction; 

(f) direct in writing any person to— 

(i)  provide the Commission with a list, verified by affidavit, disclosing all 

documents in the person’s possession or power relating to a matter under 

investigation, and 

(ii)  specify in the affidavit any of the listed documents that the person 

objects to producing to the Commission and the basis for the objection; 

(g)  direct in writing any person to send to the Commission any document that is in 

the person’s possession or power and is specified in the direction; 

(h)  direct a person who made a statement or answered a question while being 

interviewed by a person appointed under Section 8 to provide the Commission with a 

sworn statement in a form acceptable to it confirming, if such is the case— 

(i)  that the statement was made or the answer given by him or her 

voluntarily, and 

(ii)  that to the best of his or her knowledge the content is true and accurate; 

(ι) give any other directions that appear to the Commission to be reasonable. 

 

(2) The powers of a commission under subSection (1) may be exercised by any member 

authorised in accordance with Section 15(3) by the Commission’s  rules and 
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procedures to receive evidence on its behalf, and for that purpose a  reference in 

subSection (1), (3), (6), (8) or (9) of this Section to ‘‘a commission’’  or ‘‘the 

Commission’’ is to be read as a reference to the authorised member. 

(3) A person who attends, whether voluntarily or otherwise, before a    commission is 

entitled to be paid by the specified Minister such amount   in  respect of the expenses 

of his or her attendance as is determined in accordance  with guidelines prepared by 

that Minister with the consent of the Minister for  Finance and after consulting with 

the Commission. 

(4) The rules of court relating to the discovery of documents in proceedings   in the 

Court apply with any necessary modifications in relation to the disclosure  of 

documents under subSection (1)(f). 

(5) Where a statement made or an answer given to a person appointed under   Section 8 

is confirmed in accordance with a direction under subSection (1)(h) of  this Section, 

the statement or answer is considered to have been received as  evidence by the 

Commission. 

(6) Where a person does not comply with a direction given by a commission   under this 

Section, the Court may, on application by the chairperson or, if the  commission 

consists of only one member, by the Sole Member— 

(a) order the person to comply with the direction, and 

(b) make any other order the Court considers necessary and just to enable the 

direction to have full effect. 

(7)  If a person against whom an order is made under subSection(6)(a) fails to  comply 

with the direction specified in the order, the Court may deal with the matter as if it 

were a contempt of the Court. 

(8) A person who, without reasonable excuse, fails to comply with a direction under 

subSection (1)(a) to attend before a commission is guilty of an offence. 

(9) The failure of a person to comply with a direction under subSection (1)(a)— 
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(a) may be punished as a contempt even though it could be punished as an 

offence, and 

(b) may be punished as an offence even though it could be punished as a 

contempt, but the person is not liable to be punished twice. 

(10) In subSection (3) ‘‘expenses’’ does not include any legal costs. 

 

5. Section 17 

Section 17 of the Commissions of Investigation Act 2004 provides: 

(1) If as a result of a person— 

(a)  failing, without reasonable excuse, to comply with a direction under Section 

16, 

(b)  failing, without reasonable excuse, to comply with a request under Section 

14(5) or 21(5), or 

(c) otherwise obstructing an investigation, 

a commission incurs costs that it would not otherwise have incurred, it may, in 

writing, direct the person to pay to the Minister for Finance those costs, including 

legal costs as taxed by a Taxing Master of the Court and costs arising from any delay 

in completing the investigation. 

(2) If any person who attends before or gives evidence to a commission is adversely 

affected as a result of an act or omission described in any paragraph of subSection (1), 

the Commission may— 

(a) initiative, or 

(b) at the request of the person adversely affected, 
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direct the person whose act or omission had that result to pay to the person adversely 

affected all or part of any costs (including legal costs as taxed by a Taxing Master of 

the Court) that he or she incurred as a result of the act or omission. 

(3) A direction of a commission to pay costs under subSection (1) or (2) does not take 

effect until it is confirmed by the Court on application by the chairperson of the 

Commission or, if a commission consists of only one member, by the Sole Member. 

(4)  On application under subSection (3) for an order confirming a direction of the 

Commission to pay costs to the Minister for Finance or another person, the Court 

may- 

(a) make an order confirming the direction with or without modification, or 

(b) refuse to make such an order. 

(5)  Subject to subSection (3), any sum payable pursuant to a direction under this Section 

may be recovered as a simple contract debt in any court of competent jurisdiction. 

(6)  A person may be directed to pay costs under this Section even though the act or 

omission that resulted in the direction is punishable as contempt or as an offence 

against a provision of this Act and the direction does not prevent the person being 

punished for contempt or the bringing of proceedings in respect of the offence. 

6. Section 28 

Section 28 of the Commissions of Investigation Act 2004 provides: 

(1) Subject to Section 27, any authorised person7 may do any or all of the following: 

(a) enter at any reasonable time any premises in which the authorized  

                                                 

7  An authorised person is defined by Section 26 of the Act as (1) any member of the Commission; or (2) any 

person appointed under Section 8 of the Act and authorised by the Commission in writing to exercise the 

powers given in Section 28 to authorised persons.  
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person has reasonable grounds to believe there are any documents, or there is 

information in any form, relating to any matter within the Commission’s Terms of 

Reference; 

(b) inspect any documents, or information in any form, on the premises; 

(c) secure for later inspection any documents, any information in any form and 

any equipment in which those documents or that information may be held, if 

the authorised person has reason to believe that the documents or information 

may be relevant to the investigation; 

(d) secure for later inspection the premises, or any part of the premises, but only if 

the authorised person considers it necessary to do so in order to preserve for 

inspection documents or information in any form that he or she has reason to 

believe may be kept there and may relate to the investigation; 

(e) take copies of or extracts from any documents or any electronic information 

system on the premises, including in the case of information in a non-legible 

form, copies of or extracts from such information in a permanent legible form; 

(f) remove for later examination or copying any documents, or information in any 

form, that the authorised person has reason to believe may relate to a matter 

under investigation and retain them for the period that he or she considers 

reasonable; 

(g) direct any person on the premises to produce to the authorized person any 

documents, or information in any form, kept on the premises; 

(h) direct any person on the premises having charge of, or otherwise concerned 

with the operation of, data equipment or any associated apparatus or material 

to provide the authorised person with all reasonable assistance in relation to 

the equipment, apparatus or material; 

(i) direct any person on the premises to give to the authorized person any 

information that the authorised person may reasonably require with regard to a 

matter under investigation. 
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(2) Despite subSection (1), an authorised person may not enter a private dwelling or the 

part of any premises that is used as a private dwelling, except— 

(a) with the consent of the occupier, or 

(b) under the authority of a warrant issued under Section 29 by a judge of the 

 District Court. 

(3) When exercising powers under this Section, an authorised person may be 

accompanied by a member of the Garda Síochána. 

(4) The production of a document in compliance with a direction under this  Section 

does not prejudice a person’s lien on the document. 

 

7. Co-operation 

The Commission is required by Section 10 of the Commissions of Investigation Act 2004 to 

seek the voluntary co-operation of persons whose evidence is desired by the Commission in 

relation to any matter within its Terms of Reference, to facilitate such co-operation, and to 

conduct its investigation as expeditiously as possible. 

 

In the event that you do not voluntarily co-operate with the Commission, or you withdraw co-

operation, the Commission will exercise its powers under Sections 16, 17 and 28 of the 

Commissions of Investigation Act 2004 as it considers necessary. 

8. Legal representation 

You are entitled to have a legal representative present to advise when you give evidence to 

the Commission. If you have no legal representative present to advise you the Commission 

will advise you of your legal rights and obligations while giving evidence. 
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Dated this ____ day of _______, 2007. 

 

Signed:       

 

Gráinne McMorrow, S.C. 

Sole Member 
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An Coimisiún Imscrúdúcháin 

ar Bhás Gary Douch 
Commission of Investigation into the  

Death of Gary Douch 

 

Gráinne McMorrow, S.C. 

Sole Member 

 

Draft Interim Report Notice 

The Commission of Investigation into the Death of Gary Douch is required by Section 34(2) 

of the Commissions of Investigation Act 2004 to give you notice in writing specifying the 

time allowed for making: 

(a) submissions or requests to the Commission under Section 35(1)(a) or Section 

36(1) and, 

(b) applications to the High Court under Section 35(1)(b)  

of the Commissions of Investigation Act 2004. 

This is an important notice. The Commission invites you to read this notice carefully. The 

contents of this notice contain matters that, in the opinion of the Commission, concern you. 

If you have any questions in relation to the matters contained in this notice you are invited, 

should you consider it appropriate to do so, to contact the Commission for such information 

or assistance as it may be in a position to provide to you. 
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Contact with the Commission may be made as follows:  

Postal address:  Commission of Investigation into the Death of Gary Douch,  

State Apartments, Upper Castle Yard,  

Dublin Castle, Dublin 2   

e-mail address:  info@gdinquiry.ie  

Telephone:   01-7071490  

Fax:    01-7071574 
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Introduction 

The Commission of Investigation into the Death of Gary Douch has prepared a draft interim 

report in relation to its investigation into the matters specified in its Terms of Reference. A 

copy of the draft report or part of the draft report is set out in Schedule 1 of this notice. 

The purpose of this notice is to afford you an opportunity within the time period specified by 

the Commission to exercise your statutory rights under the Commissions of Investigation Act 

2004 to make submissions or requests to the Commission, or applications to the Court 

concerning the draft report or part of the draft report. 

The Terms of Reference of the Commission of Investigation into the Death of Gary Douch  

are set out in an Order of the Government published in the 27th July 2007 edition of Iris 

Oifigiúil. A copy of these Terms of Reference is set out in Part 3 of the Rules and Procedures. 

The Commission wishes to bring to your notice the provisions of Sections 34, 35, 36 and 37 

of the Commissions of Investigation Act 2004. A copy of the text of the Commissions of 

Investigation Act 2004 is in Part 5 of the Commission’s Rules and Procedures. 

 

Section 34 

Section 34 of the Commissions of Investigations Act 2004 provides: 

34. (1)  Before submitting the final or an interim report to the specified Minister, a  

 commission shall send a draft of the report, or the relevant part of the draft report,  to 

any person who is identified in or identifiable from the draft report. 

(2) The draft report must be accompanied by a notice from the Commission specifying 

the time allowed for making- 

(a) submissions or requests to the Commission under Section 35(1)(a) or 36(1), 

and 

(b) applications to the Court under Section 35(1)(b). 
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(3) For the purposes of this Section and Section 35, a person is identifiable from a 

draft report if the report contains information that could reasonably be expected to 

lead to the person’s identification. 
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Section 35 

Section 35 of the Commissions of Investigation Act 2004 provides: 

35.-(1) A person who receives a draft report or part of a draft report from a commission under 

Section 34 and who believes that the Commission has not observed fair procedures in 

relation to the person may, within the period specified by the Commission- 

(a) submit to the Commission a written statement setting out the reasons for the 

belief and requesting the Commission to review the draft in the light of the 

statement, or 

(b) apply to the Court for an order directing that the draft be amended before the 

submission of the report to the specified Minister. 

(2) After considering a statement submitted under subSection (1)(a) and reviewing the 

draft report, the Commission may- 

(a) amend the report, including by omitting any part of the report based on 

evidence received without observing fair procedures, 

(b) apply to the Court for directions, or 

(c) submit the report to the specified Minister without making any amendments. 

(3) After hearing an application under subSection (1)(b) or (2)(b), the Court may make 

any order or give any directions it thinks fit, including a direction to the 

Commission to do one or more of the following: 

(a) submit the draft report to the specified Minister without making any 

amendments; 

(b) give a person specified by the Court an opportunity to give any evidence or 

make any submissions that it considers should, in the interests of fair 

procedures, be received by the Commission before the draft report is finalised; 

(c) submit the draft report to the specified Minister after making such amendments 

as the Court may direct. 
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(4) Before submitting the report to the specified Minister, the Commission shall give 

written notice of any amendments made under this Section to any person who is 

identified by the amendments. 
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Section 36 

Section 36 of the Commissions of Investigation Act 2004 provides: 

36.-(1) A person who receives a draft of a report or part of a draft report from a commission 

under Section 34 may, within a period specified by the Commission, request the 

Commission to omit from the report any information provided by the person to the 

Commission- 

(a) that the person considers to be commercially sensitive, and 

(b) the disclosure of which is not, in the person’s opinion, necessary for 

the purposes of the investigation. 

(2) After considering the request, the Commission shall review the draft report 

and may, if satisfied that the information is commercially sensitive and that its 

disclosure is not necessary for the purposes of the investigation, omit the 

information from the report. 

(3)  For the purposes of this Section, information is commercially sensitive if its 

disclosure could reasonably be expected to- 

(a) materially prejudice the commercial or industrial interests of the person 

who provided that information to the Commission or of a group or 

class of persons to which that person belongs, or 

(b)  prejudice the competitive position of a person in the conduct of the 

person’s business, profession or occupation. 

Time 

The Commission is required to specify the time allowed to you for making: 

(a) submissions or requests to the Commission under Section 35(1)(a) or Section 

36(1), and 

(b) applications to the Court under Section 35(1)(b) of the Commissions of 

Investigation Act 2004. 
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The time specified to you to make submissions or requests to the Commission, or 

applications to the Court is a period of _____ days. 

The time specified will expire on the __ day of ____, 2007. 

Confidentiality 

The contents of the draft report or part of the draft report provided to you must not be 

disclosed, or the fact that you have received that draft report or part of a draft report must not 

be divulged in any way, except with the prior written consent of the Commission or to the 

extent necessary for the purposes of an application to the Court. 

Contravention of this statutory requirement of confidentiality is a criminal offence. 

Section 37 of the Commissions of Investigation Act 2004 provides: 

37.-(1) A person who receives a draft of a report or part of a draft report from a commission 

under Section 34 shall not disclose its contents or divulge in any way that the draft or part of 

the draft has been sent to that person, except- 

(a) with the prior written consent of the Commission, or 

(b) to the extent necessary for the purposes of an application to the Court. 

(2) A person who contravenes subSection (1) is guilty of an offence. 

 

Dated this ____ day of _______, 2007. 

 

Signed:       

 

Gráinne McMorrow, S.C. 

Sole Member 
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An Coimisiún Imscrúdúcháin 

ar Bhás Gary Douch 
Commission of Investigation into the  

Death of Gary Douch 

 

Gráinne McMorrow, S.C. 

Sole Member 

 

Draft Final Report Notice 

The Commission of Investigation into the Death of Gary Douch is required by Section 34(2) 

of the Commissions of Investigation Act 2004 to give you notice in writing specifying the 

time allowed for making: 

(a) submissions or requests to the Commission under Section 35(1)(a) or Section 

36(1) and, 

(b) applications to the High Court under Section 35(1)(b)  

of the Commissions of Investigation Act 2004. 

This is an important notice. The Commission invites you to read this notice carefully. The 

contents of this notice contain matters that, in the opinion of the Commission, concern you. 

If you have any questions in relation to the matters contained in this notice you are invited, 

should you consider it appropriate to do so, to contact the Commission for such information 

or assistance as it may be in a position to provide to you. 
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Contact with the Commission may be made as follows:  

Postal address:  Commission of Investigation into the Death of Gary Douch,  

State Apartments, Upper Castle Yard,  

Dublin Castle, Dublin 2   

e-mail address:  info@gdinquiry.ie  

Telephone:   01-7071490  

Fax:    01-7071574 
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Introduction 

The Commission of Investigation into the Death of Gary Douch has prepared a draft interim 

report in relation to its investigation into the matters specified in its Terms of Reference. A 

copy of the draft report or part of the draft report is set out in Schedule 1 of this notice. 

The purpose of this notice is to afford you an opportunity within the time period specified by 

the Commission to exercise your statutory rights under the Commissions of Investigation Act 

2004 to make submissions or requests to the Commission, or applications to the Court 

concerning the draft report or part of the draft report. 

The Terms of Reference of the Commission of Investigation into the Death of Gary Douch  

are set out in an Order of the Government published in the 27th July 2007 edition of Iris 

Oifigiúil. A copy of these Terms of Reference is set out in Part 3 of the Rules and Procedures. 

The Commission wishes to bring to your notice the provisions of Sections 34, 35, 36 and 37 

of the Commissions of Investigation Act 2004. A copy of the text of the Commissions of 

Investigation Act 2004 is in Part 5 of the Commission’s Rules and Procedures. 

 

Section 34 

Section 34 of the Commissions of Investigations Act 2004 provides: 

34. (1)  Before submitting the final or an interim report to the specified Minister, a  

 commission shall send a draft of the report, or the relevant part of the draft report,  to 

any person who is identified in or identifiable from the draft report. 

(4) The draft report must be accompanied by a notice from the Commission specifying 

the time allowed for making- 

(a) submissions or requests to the Commission under Section 35(1)(a) or 36(1), 

and 

(b) applications to the Court under Section 35(1)(b). 
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(5) For the purposes of this Section and Section 35, a person is identifiable from a 

draft report if the report contains information that could reasonably be expected to 

lead to the person’s identification. 
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Section 35 

Section 35 of the Commissions of Investigation Act 2004 provides: 

35.-(1) A person who receives a draft report or part of a draft report from a commission under 

Section 34 and who believes that the Commission has not observed fair procedures in 

relation to the person may, within the period specified by the Commission- 

(a) submit to the Commission a written statement setting out the reasons for the 

belief and requesting the Commission to review the draft in the light of the 

statement, or 

(b) apply to the Court for an order directing that the draft be amended before the 

submission of the report to the specified Minister. 

(5) After considering a statement submitted under subSection (1)(a) and reviewing the 

draft report, the Commission may- 

(a) amend the report, including by omitting any part of the report based on 

evidence received without observing fair procedures, 

(b) apply to the Court for directions, or 

(c) submit the report to the specified Minister without making any amendments. 

(6) After hearing an application under subSection (1)(b) or (2)(b), the Court may make 

any order or give any directions it thinks fit, including a direction to the 

Commission to do one or more of the following: 

(d) submit the draft report to the specified Minister without making any 

amendments; 

(e) give a person specified by the Court an opportunity to give any evidence or 

make any submissions that it considers should, in the interests of fair 

procedures, be received by the Commission before the draft report is finalised; 

(f) submit the draft report to the specified Minister after making such amendments 

as the Court may direct. 
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(7) Before submitting the report to the specified Minister, the Commission shall give 

written notice of any amendments made under this Section to any person who is 

identified by the amendments. 
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Section 36 

Section 36 of the Commissions of Investigation Act 2004 provides: 

36.-(1) A person who receives a draft of a report or part of a draft report from a commission 

under Section 34 may, within a period specified by the Commission, request the 

Commission to omit from the report any information provided by the person to the 

Commission- 

(a) that the person considers to be commercially sensitive, and 

(b) the disclosure of which is not, in the person’s opinion, necessary for 

the purposes of the investigation. 

(2) After considering the request, the Commission shall review the draft report 

and may, if satisfied that the information is commercially sensitive and that its 

disclosure is not necessary for the purposes of the investigation, omit the 

information from the report. 

(3)  For the purposes of this Section, information is commercially sensitive if its 

disclosure could reasonably be expected to- 

(a) materially prejudice the commercial or industrial interests of the person 

who provided that information to the Commission or of a group or 

class of persons to which that person belongs, or 

(b)  prejudice the competitive position of a person in the conduct of the 

person’s business, profession or occupation. 

Time 

The Commission is required to specify the time allowed to you for making: 

(a) submissions or requests to the Commission under Section 35(1)(a) or Section 

36(1), and 

(b) applications to the Court under Section 35(1)(b) of the Commissions of 

Investigation Act 2004. 
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The time specified to you to make submissions or requests to the Commission, or 

applications to the Court is a period of _____ days. 

The time specified will expire on the __ day of ____, 2007. 

Confidentiality 

The contents of the draft report or part of the draft report provided to you must not be 

disclosed, or the fact that you have received that draft report or part of a draft report must not 

be divulged in any way, except with the prior written consent of the Commission or to the 

extent necessary for the purposes of an application to the Court. 

Contravention of this statutory requirement of confidentiality is a criminal offence. 

Section 37 of the Commissions of Investigation Act 2004 provides: 

37.-(1) A person who receives a draft of a report or part of a draft report from a commission 

under Section 34 shall not disclose its contents or divulge in any way that the draft or part of 

the draft has been sent to that person, except- 

(a) with the prior written consent of the Commission, or 

(b) to the extent necessary for the purposes of an application to the Court. 

(2) A person who contravenes subSection (1) is guilty of an offence. 

 

Dated this ____ day of _______, 2007. 

 

Signed:       

 

Gráinne McMorrow, S.C. 

Sole Member 

 



Terms of reference 
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Criminal Law (Insanity) Act 
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